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1988, agricultural purposes or otherwise. In my opinion
commts. RS contention is not sound. If the income is derived
siovem or  from land used for agricultural purposes as rent or
Inconp-rax, payvenue then such income is exempt from assessment.
B&ﬁf The income cannot be made taxable unless and until

v. it can be brought strictly within the letter of the law
Mamirasa- and a fiscal statute must be construed strietly in favour
B o of the subject.  After consideration of the document

Swer.  1n question and the circumstances of the case I am
S clearly of opinion that the income in question is
Samay, T. exempt from taxation as heing rent or revenue derived

from land wsed for dwmcultmal purposes. The
assessee 1s 10 the pnmtmn of a landlord with respect
to the actnal cultivating tenants within the meaning
of the term under the Bulg.)l Tenancy Act and the
income derived from the lands must be agricultural
income within the meaning of the Act and is, thcretore

exempt from taxation.
James, J.—I agree.
Order accordingly.

_—
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Suits Valuation Act, 1887 (Act VII of 188T), sections
8 and 1l—suit for accounts—pecuniary jurisdiction, whether
governed by value of suit stated in the plaint—court, whether
has power to award decree for a sum exceeding the limits of
its pecuniary jurisdiction—Court-Fees Act, 1870 (Adet VII of
1870), scctions 7 and 11—Bengal, ~ Agra and Assam Civil
Courts Act, 1887 (Aet XIT of 1887), sections 18 and 19—
Code of Civil Procedure, 1908 (Aet V of 1908), section 15 and
Order V11, rule 2—objection on the score of undervaluation. or

* Appeal from Original Order no. 255 of 1981, from a decision of
Babu Narendra Nath Chakravarty, Subordinate Judge of Patna, dated
the 18th August, 1981,
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gvervaluation, when can be entertained—Iliability of Lhe legal
represeniative of a defendunt to render wecounts, nature und
ectent of.

Tn a suit for accounts the pecuniary jurisdiction of the
civil court is ordinarily governed by the value stated by the
plaintift  in lus  plaing and if a svit having  regard to the
valuation in the plaint is within the jurisdiction, such
jurisdiction is not ousted by the court finding that a decree
for a sum exceeding the limits of its pecuniary jurisdiction
should be given to the plaintiff.

The jurisdiction to consider the right of the plaintif to
an account is conferred by the valuvation of the plaint in the
first lnstance and the unlthinate decision on the enquiry into
the accouuls can have no bearing upon the conduct of the
trizl upon its rerits,

Dinanath  Scuhay v. Musanvnal  Moyovati  Koer(d),
Sudarshan  Das  Shastri v. Rwem  Prused(?), Khudajiatul
Kubra v. Amina Khatun(d) and dmbudas Harireo Karante v.
Vishnu Govind Baramanikar(d), followed.

Golap Sundari Debi v, Indra Kumar Hazre(5), not
followed. -

Order VII, rule 2, Code of Civil Proceduare, 1908,
however imposes npon the plaintiff the daty of approximately
and in a hona fide manner putbing a value npon his suit. 1t
is always open to a defendant to object to the value at the
earliest possible moment on the ground of undervaluation or
overvaluation. But such an  objection on the ground of
pecundary jurisdiction must be taken in the trial court at
the earbest possible opportunity and where the objection is
not taken it is not to be entertained thereafter unless the
appellate court is satisfied  that there has been some mis-
carriage of justice on the merits.

Khudajietul Kubra v, Amina Khatun(®) followed.

Where during the pendency of a suit for accounts the
defendant dies and his legal representative is- substituted in
his place, the only liability of such legal representative is to
disclose all books and documents in his possession and power

(1) (1921) 6 Pat, L. J. 54. '

(2) (1910) 1. L. R. 83-All 97.

(8) (1928) T. L. R. 46 All. 250.

{4) (1926) L L. R. 50 Bom. 889.
(5) (1909) 18 Cal. W, N. 498,
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and he is Hable on the taking of the accounts for the amount
of money, it any, wrongludly withbeld from the plaintifl to the
extent of the assets of the deceased in his hands.

Appeal by the plaintiff.

The facts of the case material to this report are
set out in the judgment of Courtney Terrell, C. J.

The case was in the first instance heard by
Courtney Terrell, C. J. and Kulwant Sahay, J. who
referred 1t to a larger Bench.

On this Reference.

Bliwvwneshwar Prasad Sinha and S. B. Prasad,
for the appellant.

P.R. Das (with him S. N. Bose and D. C.
Vermay, for the respondent.

Courrtyey Terrenn, C. J.—The facts of this
case are as follows :—The plaintiff is the widow of
one Ramprit Sahu. The defendant was originally
one Ram Khelawan but he died doring the pendency
of the suit and his widow was substituted 1m his
place. The plaint alleges that the late Ramprit had
a gola business, that is to say, a \mn\hmho to which
merchants brought their goods for sale (paying the
{)rol)l ietor a commission on  transactions) to which
husiness the plamtifl succeeded on his  death. The
plaintiff finding that she could not manage the busi-
ness hy herself ook into partnership the late Ram
Khelawan. A deed dated the 2uth January, 1923,
was executed between the parties who became partners
in losses and gains sharing equally. Furthermore each
advanced a sum of Rs. 5,000 . addition to the
capital already invested in the business. The sole
custody of the business was left to Ram Khelawan
and it was provided that in each year he would
vender accounts to the plaintifi. After many frait-
less requests Ram Khelawan ultimately on the 25th
March, 1929, rendered his first and only statement of
acconnt, a copy of which was filed with the plaint
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and since the 16th April, 1929, he repudiated part-
nership and began to assert an exclusive title to the
business. The accounts rendered are said by the
plaintifi to be incorrect and she started criminal
proceedings against Ram Khelawan which were
however unsuccessful. The plaintiff sued for dis-
solution of partnership and asked that the business
might he wound up and that the defendant should be
ordered to deliver accounts from the 20th January,
1923, to date. The plaintiff for the purpose of
jurisdiction valued her suit under section 7(ir) of the
Court-fees Act at Rs. 1,000 paying a court-fee of
5. 97/8 on that value.

The material part of the detence with which we
are concerned is contained in the fivst two para-
graphs  of the written statement which are as
follows :—

“ 1. The suit is nob mainfainable In this manner in which the
pluintitf hag inseitubed it

2. The suit is not fit to be heard by this couwrt pnogadime hazo
kebil sumayat adalat haze ke wohin hoi) and the suib is bad far not
impleading Sham Tal 8ahn and Chandan Ram Sabu 7 (persons whom
tiie  defendant alleged to be existing partners in the defendant’s
business).

The sait came on for trial before the Munsif who
held that Xom  Khelawan was  liable to account.
Further he held that the defendant’s widow was
liable to reuder accounts as the legal representative
of Ram Khelawan but that her Hability would be
limited to the assets of the deceased in her hands.
At this stage it may be pointed out that the only
liability of the widow 1s that she must disclose all
hooks and documents in her possession or power and
that she is liable on the taking of the accounts for the
amount of money, if any, wrongfully withheld from
the plaintiff to the extent of the assets of the
deceased in her hands. The plea by the defendant
that the suit was bad because of the failure to join
the plaintifi's two sons was overruled and it is not
insisted upon hefore ns. The Munsif concluded his
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judgment by stating that an objection to the valua-
tion of the suit had been taken at the time of the
trial. Tt was said that according to the statement
in the plaint the suit should have been valued at
more than Bs. 1,000 and hence that the court had no
jurisdiction to try the suit. The Munsif overruled
this plea and stated that there was nothing in the
plaint to show that this amount had been arbitrarily
or inadequately fixed or that the amount unltimately
found to be due would exceed Rs. 1,000,

It has been argued before us that this plea was
taken in paragraph 2 of the written statement. In
my opinion this paragraph will not bear the construc-
tion urged by the defendant. The pleading is of a
vague character but the reference to the failure to
implead the two alleged partners is of its  essence.
The Munsif was right in stating that the objection to
valuation was taken at the time of the trial. In my
opinion it was not taken at any carlier date.

The defendant appealed to the Subordinate
Judge. Before the appeal was argued the defendant
who had paid into court Rs. 1,000 as security offered
this sum 1n full satisfaction of the respondent’s dues
and argued that as the jurisdiction of the Munsif was
himited to Rs. 1,000 that was the maximum for which
a decree could he passed even if, when the accounts
came to be taken, 1t should he found that more than
Rs. 1,000 was due to the plaintiff. This argument
has been pressed hefore us and it has been urged that
the Munsif has no jurisdiction to pass a decree for a
sum exceeding his pecuniary jurisdiction. [t is fur-
ther urged that on the plaint itself it is clear that the
plaintiff’s dues, if she hecame successful, must be more
than Rs 5,000. This is founded upon the fact that
the plaintiff relied upon the allegation that each
party had contributed Rs. 5,000 to the capital of the
firm and that that sum was claimable by the plaintiff.
Upon the true construction of the claim I am unable
to see that any such claim was made. Moreover it
would be balanced by the claim of the defendant to
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recover his own contribution of Rs. 5,000. Tt is a
mere statement of the history of the partnership and
of the matters which must be considered in taking the
account. 1t is not a claim to the sum of Rs. 5,000.
Furthermore, it is alleged in the plaint as an act of
repudiation of the partnership by the defendant that
he began to take away bags of grain, the property of
customers, from the Gola and alleging that the value
of such grain must amount to over Rs. 5,000, that
that sum being claimed from the defendant was an
additional reason for making the value of this suit
as stated in the ddaim more than Rs. 1,020, These two
latter arguments of the defendant were accepted by
the Subordinate Judge. In my opinion hoth are
erronecus and the true allegations by the plaintiff are
not the basis of the claim nor do they constitute claim.
Lo the specific amounts.

The defendant, however, persists before us in the’

argument that having paid into court Rs. 1,000 and
the jurisdiction of the Munsif being limited to that
sumi the Munsif had no power to pass a decree for
any sum in  excess of that amount and that he
should not have proceeded to try it; nor should he
have ordered the taking of accounts for if, when the
accounts come to be taken, the amount found due is
more than Rs. 1,000, 1t will not be possible to pass
a decree for the excess. Now jurisdiction is governed
by sections 18 and 19 of the Civil Courts Act, 1887,
which are as follows : —

*“ 18. Save as otherwise provided by any enactment for the time-

teing in force, the jurisdiction of a District Judge or Subordinste
Judie extends, subject o the provisions of section' 15 of the Code cf

Civil Procedurs, to all original suits for the time being cognizable by.

Civil. Courts.

19, (1) Save as aforesaid, and subjeet to the provisions of sub:

seebion (2) the jurisdiction of a Munsif extends to all like suits of

which the value does not exceed one thousand rupees.™

By section 15 of the Code of Civil Procedure.
every suit shall be instituted in the court of the
lowest grade competent to try it. Valuation of a

8 2T.L.R,
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suit for the purpose of jurisdiction is regulated by
the Suits Valuation Act of 1887. Section 8 of this
Act inter alia provides that the value of the subject-
matter of a suit for partnership accounts for the

Mussope Purposes of jurisdiction is the same as that deter-
Kapnrer, - Iinable for the computation of court-fees and the

COURTNEY
TERRELL,

CcJd.

amount of the court-fee is governed by the Court-fees
Act of 1870. By section 7 of that Act suits for
accounts are to be valued according to the amount at
which the relief sought is valued in the plaint or
memorandum of appeal. Under Order VII, rule 2, of
the Code of Civil Procedure where the plaintiff
sues for mesne profits or for an amount which will be
found due to him on taking unsettled accounts
between him and the defendant, the plaint shall state
approximately the amount sued for. Under section
11 of the Court-fees Act in a suit for an account if
the amount decreed on taking the account is in excess
of the amount at which the plaintiff valued the relief |
sought, the decree is not to be executed wumtil the
difference between the fee actually paid and the fee
which would have been payable if the whole amount
so decreed had been stated shall have been paid. It
is, therefore, contemplated that notwithstanding the
valnation of the suit obligatory upon the plaintiff for
the purposes of jurisdiction, the fee payable may be
mcreased to correspond to the amount ultimately
found to be due. Now if the amount ultimately,
found to be due should exceed the pecuniary jurisdic-
tion of the court, it was argued, but without much
force, that the jurisdiction of the Munsif was entirely
removed. I cannot think that it was the intention of
the legislature that a suit should at one time be
considered within the jurisdiction of the court and
subsequently after the trial of the suit on its merits
the court should be held to have had no jurisdiction.

In my opinion this argument does not merit serious
consideration.

. Now there are certain cases where the Munsif is
expressly given jurisdiction by the Code of Civil
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Procedure to take accounts and some of these are
dealt with in Order XX. By order XX, rule 15, the
court has power in a partnership action to pass a
preliminary decree and to dirvect accounts to be
taken and provided that the condition of the Suits
Valuation Act and the Court-fees Act are properly
complied with, the Munsif clearly had jurisdiction to
entertain the partnership action, to pass preliminary
decree and to direct the taking of accounts. Another
case is provided by Order XX, rule 12, where the
suit is for the recovery of possession and mesne pro-
fits and here the court is given jurisdiction not only
to estimate the amount of the mesne profits up to the
institution of the suit but subsequent to the suit until
delivery of possession. In such cases 1t is only,
reasonable to suppose that the court should have
power to direct payment of such amount_as may
ultimately be found due notwithstanding that this
may exceed the pecuniary jurisdiction of the
Munsif. In a case where the enquiry had been
conducted under Order XX, rule 12, the power of
the Munsif to grant a decree for a sum larger than
his pecuniary jurisdiction was affirmed by this court
in Dinanath Sehay v. Musemmat Mayavati Kuer(l)
where the following expression of opinion was
enunciated :—

“ The argument that the Munsif is incompetent
tp investigate a claim which exceeds his pecuniary
jurisdiction overlooks the saving clause in section 19
(Civil Courts Act) which preserves his jurisdiction to
act under the Civil Procedure Code as one of the
enactments for the time being in force. Section 19,
it is true, does not empower the Munsif to entertain
an application to investigate a claim which exceeds
his pecuniary jurisdiction; but, also, it does not
prohibit him. The word deliberately used by the
legislature in section 19 is ‘suit’, and though the
word ‘ suit * must include proceedings in the suit the
proceedings must be such as, irrespective of any

() (1921) 6 Pat. L. J. b4, 58,
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statute, could properly be had in the suit 7. It was
then pointed out by the court that by the express
provision of Order XX, rule 12, the court is com-
petent to pass a decree for mesne profits pendente lito
and further that Order XX, rule 12, cannot be read
as subject to the provisions of section 19 of the Civil
Courts Act,.

Similarly in directing an enquiry under Order
XX, rule 15, the court must vbvivusly have power to
pass a preliminary decree and, after the account has
been taken, to pass a final decree for such amount as
may be found due. This view of the law has been
consistently followed in the High Courts of Allahabad
and Madras. The case of Sudarshan Das Shastri v.
Ram Prasad(l) may be taken as an example. This
was a suit to redeem a usufructuary mortgage. The
sum secured was Rs. 100. The plaintiff stated that
the mortgage had been satisfied out of the profits of
the property and that probably about another Rs. 160
would be found due to them on taking an account.
The suit was brought in the Munsif's court and he
gave the plaintiffs a decree for over Rs. 4,000. The
High Court held that the pecuniary jurisdiction of
the Civil Court is ordinarily speaking governed by the
value stated by the plaintiff in his plaint and if a suit
having regard to the valuation in the plaint is within
the jurisdiction, such jurisdiction is not ousted by
the court finding that a decree for a s exceeding
the limits of its pecuniary jurisdiction should be
given to the plaintiff and the court disagreed with
the decision of the Calcutta High Court in Golap
Sundari Debi v. Indra Kumar Hazra(?). This
latter is the only authority on the other side of the
argument and it has been apparently followed by the
Calcutta High Court but I agree with the reasoning
of the Allahabad High Court which was followed in
the case of Khudajiatul Kubra v. Amina Khatun(3).

(1) (1910) I. L. R. 33 AlL 97.
(2) (1909) 13 Cal. W. N. 408.
(3) (1928) I. L. R. 46 All. 250.
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The latest expression of opinion of the Bombay High
Court is contained in Ambadas Harrao Karate v.
Vishnw Govind Baramanikei () where at  page 842
the learned Judges said :—

“ We are unable to agree with the learned
Subordinate Judge that the mere fact that the decree
was for an amount cf Rs. 5,700 and was passed by
the second class Subordmatp Judge (whose jurisdic-
tion was limited to Ra. 5.000) was ipso facto proof
that it was beyond jurisdiction and a nullity. For
instance, if a suit has commenced within the juris-
diction and by the addition of mesne profits after the
date of institution, the amount is increased to an
amount beyond the jurisdiction, a decree for the full
amount is, nevertheless, perfectly valid and with
jurisdiction. The jurisdiction in the first instance is
determined under the Bombay Civil Courts ‘Act by
the valuation in the plaint and not by the result of
the decree, whatever it might turn out to be It is
true that deliberate and mala fide undervaluation or
overvaluation might cause the decree to be a
nullity

W].th these ohservations I respectfully agree.

It was contended before wus that the cases in
which under Order XX, rule 12, special jurisdiction
was given to the Munsif to deal with the account of
mesne profits pendente lite differ in principle from
this in which the duty of the Munsif is to enquire
into the accounts up to the institution of the suit.
The reasoning, however, of the courts and parti-
cularly of the court which decided the case of
Dinanath Sahay v. Musammat Mayawats Koer(2)
proceeds upon no such basis. In my opinion the
Mounsif has jurisdiction to pass a decree for a sum,
if any, in excess of Rs. 1,000 and the device of the
defendant in paying into court the sum of Rs. 1,000
has been entirely ineffective and will not prevent the
_account from proceeding. Tf, however, it should be

ot (1) (1926) L L. R. -50 Bom, 839
(2) (1921) 6 Pat, L, J. 54.
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ascertained on taking the account that the sum
recoverable does not exceed Rs. 1,000 the Munsif will
be able in his discretion to award the costs of taking
the account to the defendant. Whether or not he
will exercise this discretion will depend upon factors
which we need not now take into consideration.

It remains to notice a further point against the
defendant’s contention of want of jurisdiction. I
have referred to Order VII, rule 2, which imposes
upon the plaintiff the duty of approximately and in a
bona fide manner putting a value upon his suit. It
was impossible for the plaintiff to estimate precisely
the amount which would ultimately be found due.
Indeed this is the case in many partnership suits
where the active partner is requested by the sleeping
partner to deliver accounts of the business transac-
tions of which he has been in charge. It is, however,
always open to the defendant to object at the earliest
possible moment that the suit has been wunder or
overvalued for the purpose of giving the plaintiff
recourse to a court which would otherwise have been
incompetent to try the cause. The defendant might,
for example, demonstrate that if he were, contrary to
his contention, held liable to account he would have
to account for a very large sum in excess of the
jurisdiction. The tribunal should he given an
opportunity of dealing with this matter of jurisdic-

‘tion at the earliest moment in order that it might

not waste time by going into the merits, and the
enactment shows that this is the policy of the
legislature. Section 11 of the Suits Valuation Act
enacts that an objection by reason of over or under-
valuation shall not be entertained by an appellate
-court unless the objection is taken in the court of
first instance at or before the hearing at which issues
were first framed and recorded or in the lower
appellate court in the memorandum of appeal to that
court, or the appellate court is satisfied, for reasons to
be recorded by it in writing, that the suit or appeal
was overvalued or undervalued and that the overvalua-
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tion or undervaluation thereof has prejudica!ly
affected the disposal of the suit or appeal on 1ts

Kubra v. dmina Khatun(l). *° It is clearly contem-
plated there (i.e., in the statute) that any objectin
which 1s to be raised on the ground of pecuniary
jurisdiction must be taken in the trial court at the
earliest possible opportunity and where the objection
is not taken, it is not to he entertainable thereafter
unless the appellate court is satisfied that there has
been some miscarriage of justice on the merits >

Now the pleading in paragraph 2 of the
written statement which T have quoted above does
not raise the point of pecuniary jurisdiction. Tt is
either a vague objection or, if on an alternate cons-
truction it is not vague, it refers to the defect in not
impleading the two alleged partners. That this was
the meaning placed by both the parties and by the
trial court upon the pleading is demonstrated by the
issues which the court framed :—

““1. Is the suit bad for non-joinder of Shymmlal and Chanlan
Ham.

2. Is the plaintiff entitled to a decree for rendition of accounts
by the defendant and for winding up the business?

3. To what further relief, if any, is the plaintiffi entitled?"”

Had the court considered that there was a
matter of jurisdiction to be considered it would have
framed a specific issue and would have decided it as
a preliminary point without proceeding as it did to
hear the evidence and consider the case on it§ merits.
Moreover after deciding the isssue the Munsif ex-
pressly states that the objection to the valuation was
taken at the time of the trial.  Further, the lower
appellate court has not recorded any reasons in
writing to show that the overvaluation or under-
valuation had prejudicially affected the disposal of
the sult on its merits. The jurisdiction to consider
the right of the plaintiff to an account was
conferred by the valuation of the plaint
in the first instance and the - ultimate

(1) (1928) I. L. R. 46 All. 250, 258,
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decision on the enquiry into the accounts could have
no bearing upon the conduct of the trial upon its
merits. In my opinion the objection to valuation
was not taken at the earliest possible moment as
prescribed hy section 11 and it should fail in any case.

The suit should now go back to the trial court
with a direction to the Munsif to enquire into the
accounts to be rendered hy the widow defendant on
the principles enunciated in the earlier part of this
judgment. She shonld make a proper affidavit of all
documents in her possession or power and the com-
missioner should arrive at his estimate of the amount
due to the plaintifl from an examination of the
materials so disclosed together with such assistance
as he can obtain from the parties, but the widow
defendant cannot be compelled to furnish an account
In the way such an account could have been ordered
from her deceased husband, had he been alive, the
obligation to render the account being of a personal
nature only. The appeal must be allowed with costs
throughout. The costs of taking the account will be
determined by the Munsif in accordance with the
ordinary principles in such cages.

Kurwant Samay, J.—TI agree.

James, J.—I agree.

Appeal allowed.
Case remanded.

APPELLATE CIVIL.
Before James and Agarwala, JJT.
BIRENDRA KESHRI PRASAD NARAIN SAHEERE
2.
BAHURIA SARASWATT KUER.*

Transfer of Property Act, 1882 (det 1V of 1882), sections
95 and 128—co-mortgagor paying wp whele mortgage debt—
charge, whether created—right, to enforce the charge, when

* Appeal from Original Pecree po. 26 of 1930, from a decision of
Bsbu Jatindranath shosh, Bubordinate Judge . of Muzaffarpur, . dabed
the 26th July, 1929,



