
SPECIA L BENCH.

VOL. xnr.] PATNA SERIES. 317

Before Cou.rtney Terrell, C.J., Kvlwant Sahau and James JJ, December,
4, 5, 21.
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Code of Gnmiml Pfoccdure, 1898 (Act V o / 1898), sections 
88, 386, 423■ and 439—fine imposed on individual memher of 
joint Hindu, famili]— fine realised hy attachment under section 
SSuil) (.it)— nioneij erediled to Govcrmiifnt— aqjplication for 
rrjimd of fine hy other members of family, 'whether ■maintain­
able— claim under section 386(5), vdien can he entertained—
High Court, power of, to order refund.

Held, per majority of the Full Bench (Ivnlwant Sahaj', J. 
contra), that an application by the membei’s of a joint Hindu 
family for a refund of money belonging to' the joint family and 
attached under Keclion ^86(i) (a), Code of Criminal Procedure,
1898, for the levy of a fine imposed upon an individual member 
of the family is not maintainable after the raon-ey realized is 
tyredited to the Crown.

Ram CJhandcr Pemdcy v. King-Emperor0-), referred to.

Per Courtney Terrell, C .J .— The attachment under 
section 386, Code of Criminal Procedure, 1898, of the sum 
previously attached- under section 88 ceases to exist and has 
no force when the amount of the fine has been taken out of 
tlie money attached and handed over to the Crown.

Section 88 provides a complete code for the attachment of 
the property of absconding persons and claim by persons, 
otl'ier than tlie al>sconder, to the property attached but this 
attachment ceases when the absconder surrenders or is arrested 
and in: an3̂ case comes to an end wdien tlie subsequent attach­
ment under section 386 is effected.

The use of the words “ summary determination ” in 
section 386 (;3) makes clear the intention o f the legislature that 
the claim is to be detGrmined forthwith before any further

* Criminal Refere-uce If) o-f 1.933, made by W. W . Dalziel, E q 
I.C.S., Sessions Judge o-f Monghyr in Lis letter no. 1 7 2 5 / X - l ,  da ed 
19th/20fch June, 1933, against an order of the >Subdivisiotial Offii ei of 
Begiisarai.

(1) (19S2) 13 Pat. L. T. §36.
X 2 I. L,E^
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1033. dealing with the property attached and that after the disposal
of tlie prq:>erty attached tlie matter the attachment must be 
consirlered as conchided.

Per Xulwant Siihay, J .— So far as the realization of fine 
by atlaclTnieiit iinder section 886(1) (a) is concerned, there is 
no provision in tlie ('ode for any delay between tlie attachment 
and tlie crediting of tlie money attached to (jovernme^it. 
That being so, n, claim to tlie attached property can be enter­
tained if it is mnde al'ter the attached money is credited to 
Governiuenti.

The claim being ioaintaiuable, the court has juiisdiction 
under section 4*23(1) ((fV read with section 439(1) of the Code,
to order a refund of tlie attached sura.

Per Jaines, ,T.— The claim under section 386(2) mnst be 
made ]3romptly and can only be entertained so long as the 
attachment subsists, that is, between the a:ttacliment and the 
final crediting of the amount of tlie fine to Governmen't'.

I f such a claim has been preferred while the a,ttachment 
subsists, the coui’t must not finally credit the money to 
Government until tlie claim, has been disposed of.

The fa,cts of the case material to this report are 
stated ill the iiidgiuent of Ĉ Jourtiiey Terrell, C.J.

The case was in the first instance heard by a 
Division Bench which referred, it to a larger Bench.

On this Eefereiice
Baldeo Sahay (with, him G. P. Sinlui), in support 

of tlie reference'.;—
The Governme.iit hfis not made any rules under 

section 386 of the Code of Criminal Procedure as 
regards limitation.— {See Bihar and Orissa Gazette, 
dated 25th May, 1927, part 2, page 689). That 
being so, there is 1,10 bar to the niaintainability of an 
application for the refund of fine after it is credited 
to Govermnent. Section 386 would be nullified if 
the argument of the Crown were to prevail. Tlie 
investigation into the claim for refund can always be 
frustrated by the Crown saying that the money has



already gone into the coffers of the Secretary of State
who will not in any case refund the money. _ The
court should not take a view of the law which is Nahain
neither fair nor iust. Ph.vsâ

S i n g h

[C h ief J u stice .— Supposing a property is seized 
to-day, can the claimant come after a hundred years 
and claim back the property?]

The remedy lies in the hands of the Government
itself. They can make rules under section 386(.̂ ) 
prescribing a period of limitation for the enforce­
ment of such a claim.

[K u lw a n t Sahay, J .— Is there any limitation 
for the realization of fine?]

No.

[Reference was made to sections 386( )̂ and 439 
of the Code, and the cases of RamcJiander Pmidey v. 
Kincj-EjriperorQ-) and Rajendra Prasad Missir v. 
Kmcj-Em'[j6roix).'\

Sir Sultan Ahmad, Government Advocate, for 
the Crown The magistrate has no jurisdiction to 
order the refund of fine after the money has been paid 
to Giovernment. It follows, therefore, that this court 
has no jurisdiction to make such an order. There is 
no provision in the Code for such a refund.

[Eeference was made to sections 88, 89, 250, 645 
and 547 of the C'ode of Criminal Procedure.]

The application of the petitioner is not one for 
the investigation of a claim but for the refund of 
money. The application will lie so long as the 
attachment subsists.

[K u lw a n t Sahay, J.— The attachment subsists 
so long as the property attached is not sold or 
credited.

VOL. X II I .]  PATNA SERtfiS.' 31^

(1) (1932) 13 Pat. L. T. 586.
(2) (1932) I. L , R. 12 Pat. 29, S. B.



S26 THE INBTAN LAW REPORTS. VOL. E lIL

193 .̂

S d raj
N  Alt AIN 
PRAftAT')
S in g h

w.
King-

E m p e e o e .

Exactly. Wlieii the attachment has seized 
nothing reiiiains to be done. The magistrate is 
functus officio. Tlie petitioner may have a very good 
case in tlie civil court, but we cannot make the court 
of the magistrate an arena for discussions that fall 
to be considered by the civil court.

The case of Manichande?- Pandey v. King- 
E-m/perorî ) cannot be an authority for the proposition 
that even where the money has passed beyond the 
zone of attachment, it must be brought back. I rely 
on Queen-Emf vess v. Kandcqypa Goundani^),

[K tjlwant Sahay, J.— This was a case of sale 
and property purchased by third person. How can 
this help you.]

If the property cannot be brought back, the 
money as well can’t be brought back.

[K xjl WANT Sait AY, J .™ In  the case of sale, a 
third person comes in; in the ca.se of fine no third 
person comes in, but it is the Crown who has to refund 
the money.]

But the case does not proceed on that basis.
^Chief J u stice .— You as the Crown are not 

concerned where the fine has come from— a stranger 
might choose to pay up the fine.]

Exactly. I was not concerned with the subse­
quent proceedings. It was a matter between the 
court and the person concerned. The question of 
morality and all such, considerations are immaterial. 
I also submit that the order of the magistrate is not 
open to revision.__.tlira Lai v. Emperor^^ .̂

Baldeo Sahay, in reply:—-The premise that 
attachment came to an end is wrong in fact. The 
record does not show that there has been parting of 
the money from the magistrate to the Crown even up

(1932)̂  L. ~ T 7 1 a ^ ~
(2) (1896) I. L. E. 20 Mad. 88.
(3) (1914) 27 Ind. Cas. 5S0.



V.
I l I N G -

E m p e r o e .

to this date. The fine is never credited to Government 
under the Rules and Circular Orders. It remains soraj
within the control of the indicial officer. NarmnPrtASlD

[C hief J ustice .— The amoimt is deposited in Sings
the public treasury to the credit of the Secretary of
State.]

See Chapter 1, part V III, at page 112 of Rules 
and Circular Orders of the High Court. I have got 
a right to prefer a claim under section 386 and the 
rules framed by Local Government. Section 386 does 
not contemplate a claim only in cases where attach­
ment still subsists.

[James, J .— You can make the claim as soon as 
the attachinent is made; if you prefer it after it ceases 
to subsist you will be too late.^

If you hold that the attachment was wrong then 
you must hold that all subsequent acts were wrong 
and, m consequence, make an order for the refund of 
money.

It is the inherent power of every court to place 
the parties in the position in which they would have 
been but for the illegal attachment. The Secretary 
of State is in the position of a party to the proceeding 
bound by the order. He cannot be heard to say that 
although there has been an order against him he 
refuses to part with the money.

S. A. K. Cur. adv. milt:
Courtney T e r r e ll , C.J.— The facts which have 

given rise to this reference are as f o l l o w s A  prose­
cution under the Criminal Law Amendment Act had 
been started against one Ram Sarup Prasad Singh.
He absconded and a proclamation and order of 
attachment under sections 87 and 88 of the Code of 
Criminal Procedure were issred. Ham Sarup Prasad 
Singh and another member of the joint family to 
which he belongs had obtained a joint decree for a 
sum of Rs. 1,896. This sum was paid on the 9th
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January, 1932, to their pleader but it was immediately 
attacliei by the Subdivisional Officer under section 88. 

><ara3n a . week later Earn Sanip was arrested and on the 
Prasad February, 1932, he was convicted and sentenced

to imprisonment and a fine amounting to Rs. 1,500. 
K i n g -  On the 25th February, 1932, this fine was realised by 

Empetioe. atta,climent, under section 386 of the Code of Criminal 
CoaRTNEY r ’̂ -'ocedure, of the sum which had already been attach" 
Teki'rkl, ed under section 88. On the 1st March, 1932, the 

C’.J. fine was by challan credited to the Government and a 
balance of Es. 396 is now lying in deposit.

On the 19th January, 1933, a number of other 
members of Earn Sarup’s family applied to the 
Magistrate for a refund of the entire amount of 
Es. 1,896, on the ground that in a case in the High 
Court the attachment of the property of a joint 
Hindu family for the levy of a fine imposed upon an 
individual member had been declared illegal. The 
Subdivisional Officer rejected the petition and they 
made an application to the Sessions Judge for 
reference of the matter to this court. The Sessions 
Judge acceded to their request and has referred the 
matter with a recommendation that the order of 
attachment may be set aside. A Bench of this court 
directed that notice should be served upon the Govern­
ment Advocate and he has appeared in opposition to 
the reference.

On behalf of the petitioners Mr. Baldeo Saliay 
has referred to the cases ot Mmn Chander Pandey v. 
King~Em‘peror{^) and Rajendra Prasad Missir v. 
King-Em-perori^). He has urged that if we decide, 
as he says we must, that the original order for attach­
ment was invalid then under section 423(1) {d) we 
may make any consequential order that may be just 
or proper and may direct the Crown to return the 
fine which was paid to it out of the property attached, 
as we have under section 439 all the powers of an.

(1) (1932) 13 Pat. L. T. 536.
(2} (1932) I. L, R, 12 Pat, 29, S, B.
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1983.appellate court in the case of a. iii€atte.r referred to us. 
under that section,. It is to be noted that there is no Sxjba.t 
question of a setting aside of tlie fine and no cjiiestion 
as to whether it was properly inflicted. Therefore, 
in my opinion, there is no analogy with the procedure 
for tiie recoyery of a, fine held to have been im].)roperly 
inflicted nor is there any analogy with a similar 
procedure for the recovery of compeTisation held to couRTNEr 
have been improperly awarded. The attachment '’eurk!.!., 
under section 386 of the sum preyioiisly attached 
under section 88 has ceased to exist and had no force 
when the amount of the fine had been taken out of tho 
money attached and handed over to the Crown.
Section 386 contemplates the summary determination 
of claims made by a person other than the offender in. 
respect of any ' property attached and the local. 
Government is empowered to rnalve rules regulating 
the manner in which the warrants are to be executed 
and for the summary deterniina.tion of such claims 
n.nd, in my opinion, it is clear that such claims and 
such procedure are concerned only with the attach­
ment and not with the return of fines after they have 
been credited to Government and the attachment has 
ceased. Section 88 provides a complete code for the 
attachment of the property of absconding persons 
and claims by persons other than the absconder to the 
property attached but this attachiiient ceased when 
the absconder surrendered or was arrested and in any 
case came to an end when the subsequent eittaclinient 
under section 386 was effected. The use of the words 
“ summ.ary determination ”  in section 386(.?) makes 
clear the intention of the legislature that the claim is 
to be determined forthwith before any further dealing 
with the property attached and that after the disposal 
of the property the matter of the attachment must be 
considered as concluded. The matter is analogoiis to 
attachment by a Civih Court pending the determina­
tion of a suit. As long as the order of attachment 
remains in force proceedings may be taken to set it 
aside but -wlien the court directs in the deterniihation 
of the snit that the property attached is to be handed

VOL. X III .]  PATNA SERIES. 323



193S. Q j Q j .  one of the parties the remedy of any one 
~̂ Sdraj aggrieved is not in respect of the order of attachment. 
î AEAiN For this reason I am of opinion that the reference 
Pĥ sad should be rejected. If the claimants have any rights 

against the 'Crown they may proceed by a regular 
Kin®- suit. The Government Advocate states that the 

EMPEn*. balance of Rs. 396 now lying in deposit is at the 
CouRTOKY ciisposal of the petitioners if they should care to 

c j. withdraw  ̂ it.
K ulw ant Sahay, J .— I regret I am unable to 

agree with my Lord the Chief Justice. The question 
whetliei the undivided share of a- member of a joint 
Hindu family can be attached in execution of a 
warrant issued nnder section 386(1) (a) of the Code 
of Criminal Procedure has been settled so far as this 
court is concerned by the decision of the Special 
Bench in Rajendra Prasad Missir v. King-EmferorQ-). 
It was there held that such undivided share cannot 
be seized under section 386(1) («). It is, therefore, 
clear that the attachment of the money in realization 
of the fine under section 386 (1) (a) in the present case 
was illegal. The question then is whether the claim 
preferred by the petitioners to the attached money 
and their application for refund of the same should 
be entertained. Before the learned Sessions Judge 
the objection ta.ken on behalf of the Crown wa.vS that 
the application was barred by limitation on the 
analogy of the limitation prescribed under section 88 
of the Code. The learned Sessions Judge found that 
there was no period of limitation and the learned 
Government Advocate in this court does not press 
the point that there is a period of limitation. No 
period of limitation is provided for in section 386 or 
in the rules framed by Government under section 
386(.g) of the Code which are to be found in notifica­
tion no. 25I-J.R.I., dated the 17th of May, 1927, 
published in the Si Aar and Orissa Gazette, 1927, 
part II, page 689, and reproduced in the Supplement

3 2 4  THE INDIAN LAW REPORTS. [VOL.- X III.
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to the Bihar and Orissa Local Statutory Rules and_
Orders, 1927, Volume II, page 11.

It is, however, contended that such application 
can be entertained only so long as tlie attachment 
lasts and before the money attached is credited to 
Government in realization of the fine. Now, there is 
no provision in the Code for any dehiy in the attach­
ment of money seized under section S86(I) (a) and the 
crediting of the sa.me to Government. There is 
|)rovision in the Code for some delay in the attachment 
jiiid sale of other moveable properties. There is also 
provision in section 250 as regards the payment of 
com,pensation to an accused person being postpoiied 
up to the period allowed for the presentation of an 
a])peal, or after an appeal i s  presented, up to the 
disposal thereof. There is  also a period provided for 
under section 545(;?) as regaixis postponement of the 
|:)ayment of compensation till the period of appeal 
has expired,. These provisions relate to payments 
contemplated to be made to third persons and not to 
payments credited to Government by way of realiza­
tion o f fine. So far as the realization of fine by 
attachment under section >386(Z) (ri) is concerned, 
there is no provision for any delay between the attach­
ment and the crediting of the money attached to 
Government. It is no doubt true that in the present 
case there was a delay of 4 or 5 days; but the Magis­
trate Avas not bound to postpone the crediting of the 
smii to Government even by a single day. I f  there is 
no such provision, is it right to say that a claim to 
the attached property cannot be entertained if it is 
made after the attached money is credited to Govern­
ment ? It is no doubt true that in the present case the 
delay was very great and there ought to be a time 
limit beyond which such applications ought not to be 
entertained; but whether deliberately or by inadver­
tence, the legislature has omitted to make any such 
provision. It is, therefore, not open to us to say 
that the application cannot be entertained because it 
has been made after the attached sum has been

1933.
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1933. credited to Governiiieiit. It may be that the legisla-
“ ture deliberately omitted to make any provision for 

Nabam delay in other cases as contemplated by sections 250
Peasau and 545, because there could be no difficulty in

refunding the money as it would not pass to third 
King- persons but would remain in the treasury. I am,

feiprmoR. therefore, of opinion that there was no iDar to the
Kt]iw\NT the application and it ought to be
Sahay, entertained. If the application is entertained then

there can be no doubt that the court has jurisdiction 
to order a refund [section 423 {1) (d) read with 
section 439(7) of the Code of Criminal Procedure].

James, J .—-On the 19th of January, 1932, a 
pleader, acting on behalf of Ramsarup Singh and his 
brother Suraj Na,rain Prasad )Singh in execution 
proceedings, withdrew the sum of Rs. 1,896 to which 
they were entitled. The money was at once attached 
by the Subdivisional Magistrate under section 88 of 
the Code of Criminal Procedure on account of a pro- 
clam.ation and order of a.ttachment under sections 87 
and 88 which had issued against Pamsarup Singh. 
A week later Ramsarup was arrested, and he was 
ultimately convicted and fined fifteen hundred rupees. 
On the 25th of February, 1932, the amount of the 
fine was again attached out of the money which was 
in deposit under section 88; and it was credited to 
Government on the 1st of March. On tte 19th of 
January, 1933, Suraj Narain Prasad Singh together 
with his sons and a son of Ramsarup made a claim 
before the Magistrate for the money which had been 
confiscated for Ramsarup’s fine, on the ground that 
attachment of joint Hindu moveable property had 
been declared illegal by a Special Bench of the High 
Court. The Subdivisional Magistrate held that he 
had no authority to order repayment of a sum already 
credited to G-overnment revenue and so declined to 
entertain the petition of claim. The petitioners then 
moved the Sessions Judge of Monghyr who has 
referred the case for the orders of the High Court. 
Before the Sessions Judge the claim of the petitioners
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was contested on the ground that although no period 
of Hmitation is prescribed by section 386 of the Code 
of Criminal Procedure, which deals with the proce- Nabaus-
dnre for realisation of fines, the same period of 
limitation \vould apply to an application made under 
that section by a third party as would apply to a claim King-
hy a third party to property attached inider section 88 EMraROii.
of the Code of Criminal Procedure. Some attempt ^
was apparently made to demonstrate to the learned 
Sessions Judge that there was authority for this view, 
but he found that there was none. As the learned 
Sessions Judge remarked, the decision cited before 
him was mainly an authority for the view that a third 
party claimant must _go to the Civil Court; bat he 
observed that the claims of third parties had been 
considered by the Patna High Court in the case of 
Ramchander Pandey v. King-EmperoTi}) so that it 
could not be held that a claim by a third party could 
not be entertained by courts subordinate to this court.
The learned Sessions Jiidge remarked that the justice 
of the petitioners’ claim could hardly be contested in 
view of the decision in Ram Chcmdar Pandey's (i) case, 
the effect of which appears to have been misunder­
stood. In that case property which had been in the 
possession of a deceased coparcener was attached; 
and it was observed by the court that this could not be 
regarded as the property of the deceased coparcener, 
because any right which he possessed had passed away 
on his death, and the rest of the family had not 
inherited from him ; their shares in the property had 
merely been enlarged by the operation of survivorship.
A case more in point is that of Rajendm Pra,sacl 
Misser v. King-Emfe-ror(^); though even there it was 
not held that joint family property could not be 
attached under section 386’ of the Code of Criminal 
Procedure. If the claim of the petitioners had been 
preferred in time, they could probably have succeeded
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1933. on the strength of that decision, which was to the 
effect that joint family property could not be seized 

Nabain in satisfaction of a sentence of fine on one of th^ 
PRAS.VD coparceners by a warrant issued under snb-section(^)
SiN'GH ggcl-.iQ ^  3 8 0  _

Mr. Baldeo Sahay on behalf of the petitioners 
EMPbBoii. Subdivisional Magistrate ought to
O’AMES, J. have entertained the claim, bectiuse no period of 

limitation is prescribed by section 386(. )̂ of the Code 
of Criminal Procedure, and he argues that therefore 
a third party may make a claim at any time Avhether 
the property attached has been finally credited to 
Government or not. The learned Government 
Advocate on the other hand argues that the magistrate 
has jurisdiction to enquire into the claim under 
section 386 only between attachment and sale or 
rather between attachment and the final crediting of 
the amount of the fine to Government. In my judg­
ment the argument of the learned Cxovernment 
Advocate must prevail. The learned Subdivisional 
Magistrate acted rightly in declining to entertain the 
application, because when the application was ma.de 
there was no subsisting attachment which he could 
declare invalid. The claim made under sub-section 
(̂ 2) of section 386 must be made promptly and can only 
be entertained so long as the atta,chmeut subsists. If  
such a claim has been preferred while the attachment 
subsists, the court must not finally credit the money 
to Government until the claim has been disposed o f; 
but the summary determination of claims under 
sub-section (S) of section 386 can only be made while 
the attachment is subsisting.

I would, therefore, dismiss the application of the 
petitioners and discharge the reference.

Order of the Court.
The reference will be discharged and the applica­

tion of the petitioners dismissed.

Reference discharged.
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