
VOL. XITL PATNA SERIES. 303

parties to the present suit and they make no claim, it ' 
cannot be said that the plaintiff is disqualified from 
claiming to recover this property. Rjmjhari

K uep.
I would affirm this part of the decision of the v. 

Subordinate Judge and dismiss the appeal with costs. SHF,oNARiijf 
For the purpose of assessment of costs in this Court 
and in the court below the hea,ring fee of Rs. 100 will jâ ies, j. 
he taken as the hearing fee.

The appeals are thus dismissed except that the 
V̂ cree of the Subordinate Judge must be amended so 
far as it describes the amount of costs to which each 
narty is entitled and which each party is liable to pay.

A garwala, J .— I agree.

A P P ELLA TE C IV IL ,
Before Coiri'hicy Terrell, C.J. and Kulujant Sahay, J.

!^IAH:ADE0 P lIA SA D  SIN G H

V .

JAG-AENATH PEASAD.'^

Estates Partition A et, 1897 (Ben. Act V of 1897), sect ions 
n  and 99— estate held in common tcnmcy~-bahisht lands 
held in severalty in pursuance of private partitioji— ninlmrrari 
of hakdshtlaiul in exchisive ])osscssion hy one of the co-sharefs 
witJioivt tJic concurrence of othc-rs— collectorate ixirtitlcm—  
miihirrari Idrul allotted to other co-sharefs— such co-sharers, 
ichcther entitled to take the hind free of nvuJimran—seetion 
99, whether npplicahle— hnJieisht lands held hy sB'oeral fro- 
■prietors, whether deemed to be land held in setu'rojiy—  
sectio.n 11— Patna High Court, decisions of, whether ought to ' 
he followed by mhordinate courts in preference to deGisions 
of other Hifjh Coierts.

Appeal from Appellate Decree no.; 279 of 1930, .from a decision 
of F. P. Matlan, Esq., i.e.s., District Judge of Muzafiarpiir, dated the 
lOtli August, 1929, eoiifirming a decision of Babix Pw;y'a Lai Mukhai'ji, 
Mansif of Muzaffarpuv, dated the 20th April, 1929. '

1933.

Dec. 21.
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1938.

Mahaceo
JpE A S A D

Singh

J ÂVAENATn
P r a s a d .

Where an estate was lield in common tenancy but the 
bakasht lands were held in severalty in pursuance of a, private 
partition between the co-sliarers a.nd on collectorate partition 
& parcel of the bakasht land, which was encumbered by one 
of the co-sharers without the concurrence of the others, was 
allotted to such others.

Held, that section 99 of the Estiites Partition Act was 
applicable and that, therefore, the rnukarraridai’ could not 
resist a suit for khas possession I)roi!ght by the co-sharers to 
whose new estate the bakapht land liad been allotted.

Madho Lai v, Maliadeo .RaiC )̂, Nimnjan Muhherjce v. 
Soudaniini Dassii'^) and Basiram Saha Roy  v. Rmn Ratan 
Royi^), followed.

liridoy Nath Shaha v. Mohohutnessa Bibeei^), Prosanna 
Kumar Bedanta Tirtha Bhatfacharjya v. Ma-dhu Badya{^) and 
Bama Charan Kar v, Pyari Mohan Gantam{^) not followed.

Held, furtlier that under section 77 of the Act the 
bakasht lands held in the occupation of the several proprietors 
of the estate cannot be deemed to be land held in severalty 
and that the Butwara Officer was not bound to allot these 
lands to the proprietor in whose separate possession he found 
these lands imder a private arrangement.

Bahuria 
followed.

J anMluhdari Kuer v. Bindeshwari Gir(^),

Where there is a direct decision of the Patna High Court 
on any particular point, courts subordinate to it are bound by 
that decision and ought to follow it in preference to a contrary 
decision of any of the other High Courts on the same point.

Appeal by the plaintiffs.

The facts of the case imterial to this report are 
set out in the judgment of Kulwant Sahay, J.

A. D. Patel and Harnarayan Prasad, for the 
appellants.
~ ( i )  A. I ; i T ’fPatyiosT” ’” ”  ' ^

(2) (1926'! I. I.. B. 53 Cal. 694, F. B.
(3) (1927) L L. R. 54 Cal. 586, P. 0.
(4) (1891); I. L. II:. 20 Cal. 285.
(5) (1922) 68:Ind. Cas. 500.
(6)' (19215) 87 Ina. Cas. 581.
(7) (1920) 5 Pat. L. J. 456.



Sir Sultan A Jimed and G'urdayal Sahai, for the M33. 
respondents.

K u lw an t Sahay, J.— This appeal by the plaintiffs 
arises out of a suit for recovery of possession of 
3 bighas 16 kathas of zerait or bakasht lands included jAOABNATii 
in the allotment made to the plaintiff in, a Collectorate Prasad. 
partition, the defendants-second-party claiming to 
lold it as mnkarraridars under a mukarrari deed 
executed in their favour by the co-sharer of the 
plaintiffs before the partition.

The facts are shortly these : The entire 16-annas
of village Rupnath Chapra, tauzi no. 18235 of the 
Muzaffarpur Collectorate, belonged to Kalar Singh, 
the father of the first defendant. Kalar Singh sold 
a 4-annas share out of his 16-annas share in the tauzi 
to one Bechu Singh in the year 1903. Bechu Singh in 
turn sold this 4-annas share to the plaintiffs on the 
21st December, 1917. On the 13th of September,
1919, the defendant no. 1, who was the joint co-sharer 
with the plaintiffs in respect of a 12-annas share, 
granted a mukarrari to the defendants-second-party 
of 4 bighas of the bakasht lands appertaining to his 
12-annas share. In the year 1921 there was a Collec­
torate partition of the tauzi and a. separate allotment 
was made to the plaintiffs as representing their 
4-annas share in the tauzi and this was formed into a 
separate estate bearing tauzi no. 24691, Oiifc of the 
bakasht land which was granted in mukarrari to the 
defendants-second-party the first party, 3 bighas 
16 kathas was included in the allotment to the plain­
tiffs. The plaintifis instituted the present suit for 
recovery of direct possession of this 3 bighas 16 kathas 
on the allegation that they were not bound by the 
mukarrari and were entitled to take the land unencum­
bered with the mukarrari.

¥ 01 . X I I I . ]  M t NA SESlfeS.

The d^ence was that before the Gollectorate 
partition there was a private partition of ‘ the bakasht 
!.ands amongst the proprietor under which the defen­
dant nô  1 WM holding the 4 bighas in d̂^



severalty and. tlia,t tlie iiiukarri^iri granteci by liim 
':!vi4!i4UKa those cij-ciunst^iiii-es was binding on tlie present

PiusAb plaintiffs.,
|31N0J:{

Botli the courts below have found as a fact'that 
PiusA.'̂ *̂  there was a private partition amongst the co-sliarer 

inaliks and the learned District Judge has observed 
Kt-.livan'e that no dispute was raised on appea.l that the bakasht 
bAMAY, j. tauzi had been in separate possession of

the parties by private arrangement. The question 
upon this finding is whether section 99 of the Estates 
Partition Act (Bengal Act V of 1897) applies. If 
tliis section applies there can lie no doubt tliat the 
plaintiffs are entitled to direct possession.

Section 99 provides:

“ If any propi'ietor of au esfcate ]ield in common tenancy and 
brought imdei; partition in accordance, witli ■ tins Act has-, given. his 
share or a portion thereof in patui or. other tenure or on lease, or has 
created any - other .emuunbrance thereon, such tenure, lease o r  e u c u i n -  

Lrauce shall hold good as regards the lunds finally allotted to the ahare 
of such proprietor, and only aa to such lands.

It is contended on behalf of the appellants that the 
estate in question was held in coinmon tenancy between, 
the plaintiffs and the first defendant before the 
Collectorate partition and that the niukarrari given 
by the first defendant to the defendants-second-party 
stiall hold good only as regards the bakasht land 
finally allotted to the share of the first defendant 
under the Collectorate partition and not to the land 
allotted to the plaintiffs. On the other hand/it has 
been contended on behalf of the respondents that 
although the estate was held in common tenancy yet 
the bakasht lands were held by the proprietors" in 
severalty and, therefore, section 99 has no application 
to the present case.

The question was considered by this Court in 
Madlio Lai v. MaJiadeo Eai(^). In that case also it 
had been found by the lower appellate court that there

StIIS tm iJSnJiAK XiAW

(1) (1928) A.: I. K., (Pat.) 202.,
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had been a private arrangtment between the defendant- 
first'pnrty' and th  ̂ defenclant-second-party under 
wiiieli the former was in possession of the joint 
bakaslit lands and the latter was in pDssession of the 
joint raiyati lands. The plaintiffs in that case had 
taken a settlement of the disputed lands from the 
defendaiit-second-party which on partition was 
allotted to the defendant-first-party. Das, J. in 
dealing with this point observed as follows : “ It is
well settled that a eo-sharer has no right to deal with 
joint property in snch a way as to affect the rights of 
the other co-sharers.
The disputed lands have fallen to the takhta of 
the defendants-first-party and I can see no ground 
whatever for holding that the defendant-first-party 
would have this encumbrance on their property. The 
case rests on a principle and is covered by authorities. 
It is not necessary to refer to all the authorities; it 
will be sufficient for us to refer to a decision of the 
Full Bench of the Calcutta High Court in Niranjan 
Mukharji v, Soudaniini I)asi(^) where it was pointed 
out that a person to whom a parcel of land has been 
allotted by a decree for partition of a civil court does 
not take it subject to a permanent lease granted by 
his former co-owners without his concurrence when 
the land was the joint property of ail the co-sharers ' ’ . 
The learned Judges composing the Full Bench in the 
Calcutta case referred to above considered a number of 
decisions where the question had arisen and held that 
the equitable principle laid down by the Privy Council 
in Byjnath Loll v. Ramoodeeni^) applied to such cases 
and was recognized by the Legislature in Section 99 
of the Estates Partition Act. The decision of this 
Court referred to above was cited before the learned
District Judge in the present case but he refused to
follow it as he doubted ita correctness, and he referred 
to the decisions of the Calcutta High Court in Hridoy 
Nath Shaha v. 31ohobutfiessaBibee(^), Frosa/riTiaKumar

ay (1926) I. L. B :  S3 Cal 604; :
(2) (1874) L. B. 1 1 . A. 106; 21 W. E, 2SS.
(3; (1891) I. L. R. 20 Cal. 285.

M'4RAppy
P e a s a u

SlNGQ
V.

jA C 'rA R N A T H

P r a s a d .

KrjLWANT
S a h a y , J .



1933. Bedmta Tirtlia Bhattacharjya v. Madhu BadyaQ) and 
"mahad  ̂ Char an Ka/rY. Pyciri Mohan Gantami^). In

Kiy opinion when there is a direct decision of this 
S i n g h  Court on any particular point courts subordinate to 

this High Court ought to follow that decision in pre- 
P̂iusAD™ ference to a contrary decision of the other High Courts 

on the same point. In fact, the decision of a Division 
Kolwant Bench of this Court is binding not only on the subor- 
Sahay, j. .{[nate courts but also on the other Division Benches 

of this Court so long as that decision is not overruled 
by a Full Bench of this Court or on appeal by the 
i/rivy Council  ̂'

However, the view taken by this Court is 
supported by a ruling of the Judicial Committee in 
Basitam Saha Roy v. Ram Rat an Roy(^) and this 
decision has in efiect overruled the Calcutta decisions 
referred to by the learned District Judge. There the 
zamindari in question which was of a very great 
extent and was owned by about 300 proprietors was 
brought under partition and formed into 28 different 
estates. Some of the proprietors had granted patnis 
in respect of, specific villages comprised within the 
zamindari as forming their shares in the zamindari.
The question was whether the proprietor, to whose
new estate formed under partition some of the patni 
leases had fallen but who had not himself created 
those patni leases, was bound by those leases, or 
whether he was entitled to take possession thereof free 
of those patni leases. Lord Phillimore in delivering 
the judgment of the Judicial Committee referred to 
Rections 4, 7 and 99 of the Estates Partition Act and 
held that although some of the villages comprised in 
the zamindari were held by some of the proprietors 
exclusively that did not amount to holding the zamin- 
r̂ ari in severalty. Beferring to the view taken by 
the Sigh Court His Lordship observed “ It is a 
view that there is some tertium qtdd between ooinmon

(2) (1925) 87 Ind. Gas. 581.
(3) (1927) I, L. E. 54 Gal. 636, P. C.
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tenancy and several iiolding, and̂  that when this 
tertium quid exists, if any formal partition supefven^j 
it does not affect or interfere with the arrangement pa.4SAB
under which land-owners who are in some respects ^Noa
still tenants in common may yet haye specific shares 
of the estate allotted to their exclusive enjoyment,
The Act does not apparently contemplate any such 
cases as being possible In this view of the case it Eulwant
is not necessary to consider the decision of the Calcutta 
High Court relied upon on behalf of the respondents 
and referred to by the learned District Judge, and 
I am of opinion that section 99 applies and the plain­
tiffs are entitled to take direct possession of the land 
in dispute..

There is another ground upon which the plaintiffs 
are entitled to succeed in the present case. Section 77 
of the Estates Partition Act provides :

“ Whenever the Deputy Collector who is appointed to carry out a 
partition finds that, in pursuance of a private arrangement formally 
made and agreed to by all the proprietors of an estate, the proprietors 
respectively, or any of the proprietors, are in possession of separate 
parcels of land held in severalty as representing portions only of their 
respective interests in the parent estate, while other land of the parent 
estate is held in common tenancy betwsen such proprietors, then, 
notwithstanding anything contained in section 7, a joint application 
shall not bp required, and the Deputy Collector shall allot to the separate 
estate of each proprietor the land o£ which siich proprietor is found 
to be in possession in severalty in accordance ■ with such- private 
arrangement.”

There is, however, an exception provided for in 
the explanation to this section, which says that lands 
held in the occupation of the several proprietors of an 
estate as sir, hliamar ot shall not be deemed to
be land held in severalty with ill the meaning of this 
section. The lands’ in question in the present ease 
come within the denomination of Wiamar or nij- 
jote and, therefore, the Deputy Collector was not 
bound to allot these laiids to the proprietor in whose 
separate possession he found those lands under a 
private arrangement. This fact takes aWay the 
present case from all the Calcutta oases referred to 
by the learned Advocate for the respondents. - This

^01, x n i . ]  PATNA SERifg. S6§
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1933, view is supported by the decision of Mullick and 
Sultan Ahmed, JJ. in Bahuria Janakdulari Kuer y, 
Bmdes-wari Gir{^).

I, would, therefore, set aside the decree of 
J.uiARNAini District Judge and decree the suit for possession of 

the land claimed. The plaintiffs are also entitled to 
niesne profits as claimed the amount of which will be 
determined by the fiivst court on a proper application 
i>eing made therefor. The appellants are entitled to 
tlieir costs throughout.

I'RASAD
S in  OH

P r a s a d .

Kulwant 
S a h a y , J .

C o u r t n e y  T e r r i i l l ,  G.J.— I agree.

A f  peal alloived.

J. c.*
1934. 

Feb. 2.

PRIVY COUNCIL.
K AM TA SIN GH

V .

CH ATURBH IJJ SINGH.

On Appeal from the High Court at Patna.

Mortgage—Discharge of Mortgage— Suit for Gontrihiition 
— Plaint— Claim based on registered Mortgage verbally varied 
— Transfer of Property Act {IV  o /  1 8 8 2 ), sections 5 9 , 8 2 .

The appellants having paid off a mortgage on land whicli 
they had purchased sued the respondents for contribution in 
accordance with section 82  of the Transfer of Property Act, 
1 8 8 2 , alleging that land purchased by the respondents .from 
the mortgagors was also subject to the mortgage. By their 
plaint the appellants • set out a registered mortgage deed 
covering the respondents’ laud, but stated that its terms had 
been verbally varied. The respondents by their v/ritten

*PBESEN'r: Lord Tomlin, Tjord Russell loi Killoweu, aud Sir 
Lancelot Sanderson.

■ (1) (1920) ,5 Pat. L. J. 456.


