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v. Kalka Prasad(}) which were explained and
distinguished, that the article of the Limitation Act
applicable to a claim hased on the personal covenant
to recover the halance due to the morigagee after the
sale of the mortgaged property is article 116 which
provides a period of six years from the due date and
not article 88 or 67.  Any atiempt to distinguish the
present case from the Full Bench decision fails of auy
success. It is obvious that on the mortgage deed os
it stands the dispossession 1s as much a cause of action
in a registered deed giving rise to limitation nnder
article 116 as the cause of action of failure to pay on
the due date set out in the first part of the decument.
Reference may also be made to the decision in Wauwng
Yan Kwin v. Maung Po Ka(?) with which I would
respectfully concur.

In these circumstances, this appeal must be
dismissed with the modification that the decree against
appellant no. 2 will not be a personal decree but will
be restricted to the property ot the joint family which
is in or may come to his hand. The respondents are
entitled to their costs.

Draveg, J.—I agree.
Appeal dismissed.

FULL BENCH.
Before Cowrtney Terrvell, C. J., Kulwani Sahay and James, JJ .
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Bengal Tenancy Aet, 1835 (et Vi1 of 1885), scctions
07 and 179%—permanent wmukarrari lcase ™ a permanently
settled area—absenee of specifie provision for pryment of
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wnterest on overdue instabiments of rend—landlord, whelher
entitled (v inleresi—section 179, scope and significance of-—
gencrul law governing velationslap of landlord and  Lenant,
what is—seetion 67, applicability uf.

Section 170 of the Bengal 'enancy Act, 1885, lays
down :—

* Nothing in this Ach shall be desimed to prevent a proprietor or
a holder ol a permanent fenure in a permanently-sotlled area {rom
granting a permanent muokarrari lease on any tertus agreed on bebween
him and his tenant.””

Held, that the section only permuits landlovds and tenwnits,
1 the case of a creation of a permanent tenure in a per-
manently settled avea, o contract out of thie Act and that
whereas the generul law created by the Bengul Tenancy Act
as applicable to the relationship of landlord wnd tenant will
apply to a perwanent mukarrari lease, the purties are at liberty
to wake a specific provision for the elimination of such terins
as may be lmposed by the Act as they may seloct bo eliminate.

Matangini Debi v, Mokwrure Bibi(1) and Mohunl djeb
Bharthe v. RBam Nurain Singh(2), tollowed.

Where there was no specific provision in o permanent
raukarrari lease in a permanently-settled area lor the payment
of interest on the overdue instalments of reut.

Held, (i) that the general law governing the relationship
of landlord and tenant was that laid down in the Bengul
Tenancy Act ;

(i) that, therefore, in the absence of any express or
implied contract to the contrary, the landlord was clearly
entitled to the benefit of the general law, as embodied in
section 67 of the Act, with regard to the paymeunt of intercst
on arrears of rent.

Appeal by the defendant.

The facts of the case material to this report are
set out in the judgment of Courtney Terrell, C.J.

Sir Sultan Ahmed (with him 4. H. Fakhruddin),
for the appellant: In the deed creating the per-
manent mukarrari lease there is no provision for the

(1) (1901) I. L. R. 29 Cal. 674, F. B.
(2) (1914) 23 Ind. Cas. 108.
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payment of interest on overdue instalments of rent.
The application of section 67 of the Bengal Tenancy
Act is, therefore, excluded by reason of the provision
of section 179 of the Act—Raju Kristo Das Law v.
Ealimuddin Bhuia(l). The absence of a specific
provision in the deed implies an agreement hetween
the parties that intervest will not he chargeable. That
being so, the contract between the parties will exclude
the operation of the special provision of section 67
which does not control scction 179-—MWatangini Debi v.
Mokurura Bibi(?).

Sushil Madhab Mwllick (with him N. C. Ghosh),
for the respondent: Section 179 only enables the
parties to create a permanent mukarvari lease on terms
which may contravene the provision of section 67. If
there are no terms to the contrary, the provision of
section 67, which is the general law applicable to the
relationship of landlord and tenant, will apply. The
landlord can be deprived of the benefit of section 67
only in cases where the parties have contracted out
of the Act under section 179—Mahunt Ajeb Bharthi
v. Ram Narain Singh(3). 1 am also supported in my
contention by the decision in Kanai Laul Goswami v.
Rajendra Laul Goswami(*). The decision in Matan-
gini Debi v. Mokurure Bibi(2) also supports my
interpretation of section 179. That was a case in
which there was an express term in the kabuliyat for
the payment of rent at a certain rate.

Sir Sultan Ahmad, 1n reply :  In Mahuni Ajeb
Bharthi v. Ram Narain Singh(3) Teunon, J. made it
clear that the provision of section 67 would apply ** in
the absence of any express or implied contract to the

contrary »’.
S.A.K.

(1) (1919) 55 Ind. Cas. 507.

(2) (1901) I. L. R. 29 Cal 674, F. B

(3) (1914) 28 Ind. Cas. 108.
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Rt Covwneney Terrein, C.J.—This is a first appeal
wo fromn a decision of the Subordinate Judge of Purnea
SIED it o ocuit Far the recoverv of rent for the ars 1339
sven o in oo osuit for the recovery of rent for the years 1332,
Mg?rf;’im 1333 and 1234 together with interest at the vate of
w121 per cent. per annnm as provided by section 67 of
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Beneal Tenancy Act.

SomumNbr the
Kuonan

Rox. Mo guestion arvises oas to the lability of the
defendants to pay the amount of the rent agreed
apon.  The substantial dispute is ag to the amount of
Pa. &.004 which has been computed as interest at the
rate of 124 per cent. per annum on the instalments of
vent in arrear. A reference is made to the terms of
the lease by which the tenancy was created and it is
pointed out that the lease 13 one for a permanent
mukarrari tepure. That is not disputed. Accord-
ingly it 1s said that the situation is governed by
section 179 of the Bengal Tenancy Act. Reference 1s
made to the terms of the document in which there is
no specific provision for interest being payable upon
lrists in arrear. Section 179 of the Bengal Tenancy

Act 1 as follows :—
¢ Nothing in thiz Act shall be deemed to prevent a propriefor or
a holder of = permanent tenure in a permanently-settled avea from
cranting a permanent makarrarl lease on any terms agreed on hebween

him and his tenant.”

Tt 18 contended that the proper construction of
this section is that when a lease i found conferring u
permanent tenure in a permanently-settled arvea the
terms of the leaze must he looked at without reference
to the Act and that whereas the general law in the
rase of overdue dehts is that unless specific provision
is made for the payment of interest no interest is
recoverable, therefore under the terms of a tenancy
of this kind the tenancy making no specific provision
for payment of interest is equivalent to a contract
that no interest shall be payable upon overdue instal-
ments, and, being construed by the ordinary law
standing by itself and without reference to the Bengal
Tenancy Act, that interest is not recoverable. On
the other hand the contention is put forward, and
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T think rightly put forward, that the true construe-
tion of section 179 is that it is a permission to
landlords and tenants, in the case of a ereation of a
perimanent tenure in a permanently-settled arvea, to
contract out of the Act and that whereas the general
law created by the Bengal Tenancy Act as applicable
‘to the relationship of landlord aud tenant will apply
to a permanent mukarrari lease, the parties are at
liberty to make a specific provision for the elimination
of such terms as may be imposed by the Act as they
may select to eliminate. In my opinion this view of
the construction of the Aect is right. That this
construction has been followed is clear and two cases
have been cited to us as examples of the application
of that construction.

In the case of Matengini Debi v, Mokurira
Bibi(My the Full Bench of the Calcutta High Court
took this view. In that case the plaintiffs sued the
defendants for arrears of rent due on a permanent
tenure. The kabuliyat 1tself under which the tenancy
was created provided Tor an express rate of Rs. 8/2
per cent. per month. The learned Munsif neverthe-
less awarded interest at 12 per cent. as laid down in
saction 67 of the Bengal Tenancy Act. The learned
District Judge on appeal from the decision of the
Munsif awarded interest at the stipulated rate holding
that it was open to the parties to make an express
contract on their own account and apart from the Act.
The view of the majority of the High Court was that
whereas section 67 of the Bengal Tenauncy Act applied
to the general law governing the relationship of
landlord and tenant, section 179 was a particular and
specific arrangement enabling the parties to contract
sut of the Act, and the plaintiff was entitled only to
the intevest specified in the kabuliyat. That is an
iustance ol the case where there had been a specific
contract on the part of the parties and that overrode
the general provisions of the law.

(1y (1901) 1. L. R. 29 Cal. 674, F. B,
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In the case of Mohunt Ajeb Bharthi v. Ram
Narain Singh(l) there was an absence of any specific
contract for the payment of interest. In that case
instead of applying section 67 of the Bengal Tenancy
Act section 68 had been applied which allows in lien
of interest on overdue amounts a certain sum as
damages. The District Judge had disallowed the
claim for damages. 'the contention of the tenant,
who was the respondent to the appeal to the learned
Judges of the High Court, was that the intention of
the parties as conveyed by the terms of the lease was
that no interest should be payable and also that under
the terms of section 179 of the Bengal Tenancy Act
neither section 67 nor section 63 applied, the lease
beiug of a permanent mukarrari nature. The learned
Judge in that case used these words in deciding the
case :

“In the absence of any express or implied
contract to the coutrary, I am of opinion that the
landlord is clearly entitled to the benefit of the general
law with regard to the payment of interest on arrears
of vent, that is to say, he is entitled to the benefit of
sections 67 and 68 of the Bengal Tenancy Act.”

The general law there was treated as the law laid
down for the governing of the relationship of land-
lord and tenant as provided by the Bengal Tenancy
Act and there were no express terms in the tenancy
agreement which removed the general terms provided
by the Act.

Another case was cited to us which has not been
reported but which was shown to us; a certified copy
was produced of the judgment of a Bench of the
Ifigh Court of Calcutta. The reference to the case
is Second Appeal no. 370 of 1902,* decided on the
20th July, 1904.  In that case the learned District
Judge had awarded wunder section 68 a sum for
damages and the contract contained no clause provid-
ing for the payment of interest and the award of

(1) (1914) 23 Ynd. Cas. 108.
* Kanei Laul Goswami ». Rajender Laul Goswami—Unreported,
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damages was supported hy two of the learned Judges
of the Calcutta High Court.

In my opinion it is clear that the proper cons-
truction of section 179 of the Bengal Tenancy Act is
that the parties have a right to contract out of the
Act. I must admit that at first T was strongly
attracted to the argument advanced by Sir Sultan
Ahmad in opening the appeal that when once it was
found that the lease related to a permanently-settled
area the terms of the contract hoth express and
implied under the general law and quite apart from
all other terms of the Bengal Tenaney Act governed
the situation and that, therefore, no reference could
to made to any of the terms of the Bengal Tenancy
Act. I am. however, convinced that the view which
really led to the reference of this case to the Full
Bench was erroneous.

I would dismiss this appeal with costs.

Kurwant Samay, J.—1 agree.
JamEs, J.—1 agree.
A ppeal dismissed.

APPELLATE CIVIL.
Before Gourtney Terrell, C.J. and Kulwont Sahay, J.
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Bengal Tenancy Act, 1885 (Aet VIIT of 1885), section 60
—rent suit by wsufructuary mortgeyee—mortgugee’s name
recorded in Collector’s land regisler—co-sharers tmpleaded as
pro forma defendants—elaim against pro forma defendants to

o ¥ Appeal rom Appellate Decres nos. 180 to 184 of 1931, againgt a
decision of R. B. Beevor, Isq, 1.0.5., Distriet Judge of Sarau, dated
the 2.()§h September, 1980, reversing a decision of Babn ‘Bhiagwan ’Prasad
Additional Munsif of Sewan, dated the 19th December, 1929. '
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