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V. Kalka PrasadQ )̂ which were esplained a.iid 
distinguished, that the article of the IJrnitation .Act 
applicable to a claim based on the personal covenant 
to recover the balance due to the mortgagee after the 
sale of the mortgaged property is article 116 which 
provides a period of six yeai-s from the due date arid 
not article 66 or 67. An_y attempt to distinguish tlie 
present case from the Full Bench decision fails of aiiy 
success. It is obvious that- on the mortgage deed as 
it stands the dispossession is as much a cause of action 
in a registered deed giving rise to limitation under 
article 116 as the cause of action of failui'e to pay on 
the due date set out in the lirst part of the dccumeiit. 
Reference may also be made to the decision in Mawug 
Yan Kwin v. Maung Po Ka{~) with which I would 
respectfully concur.

In these circumstances, this ^ippeal must be 
dismissed with the modification that the decree against 
appellant no. 2 will not be a personal decree but will 
be restricted to the property of the joint family which 
is in or may come to his hand. The respondents are 
entitled to their costs.

D h a v le , j .— I  agree.
A. ppeal dismissed.
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FU LL BENCH. :
Before Ooiirtney Terrell, G. J K u l w a n t  Saluiy and James, JJ. 
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V. , .

SOIIEENDBA KUMAR ROY.*
Beng^ Tenancy Act. ;1885 (drf: VIJl of 18So}, sccfi(:>ns 

Fil and l79-—pernumcnt iniikarrari lease in a perinanenUy : 
settled area—abseriee of specific jnoirision for payment df :

* Appeal from Grigmal Decree no. 12 
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1983. interest on. overdue instalments- of rent— landlord, whether
Nawabzada iiiterest—section 179, scope and significance of—

g general law g over mug relatio-nship of landlord and tenant,
Moiwuddin '^hat is—seciioii 67, applicahiliiy of.

MrasA Section 179 of the Bengal Tenancy Act, 1885, lays
SODBENDRA down I---

■' Nobkiug lu tiLiis Acti shall be deemed to prevent a proprietor or 
a holder oi' a permaueirl, tenure in a permaueutiy-settled area from
granting a permanent juiikarrari lease on any terms agreed on between 
him and his tenant.”

lield^ that the section only permits landlorciB and teiianl,;'.. 
in the case of a creation of a permanent tenure in a per
manently settled area, to contract out of tiie Act and that 
wiiereas tiie general law created by the Bengal Tenancy Act 
as applicable to the relationship of landlord and tenant will 
apply to a permanent makarrari lease, the partiea are at liberty 
to make a specific provision for the elimination of such terms 
as may be imposed by the Act as they may select to eliminate.

Matangini Debi v. Mokurura B-ibim and Mohimi Ajcb 
Bharthi v. Ram. Naravti Singh( '̂̂ ), followed.

Where there was no specific provision in a permanent
mukarrari lease in a permanently-settled area for the payment 
of interest on the overdue instalments of rent.

Held, ii) that the general law governing the relationship 
of landlord and tenant was that laid down in the Bengal 
Tenancy A c t ;

(ii) that, therefore, in the absence of any e,xj)ress or 
iinphed contract tx) the contrary, the landlord was clearly 
entitled to the benefit of the general law, as embodied in 
section 67 of the Act, with regard to the payment of interest 
on arrears of rent.

Appeal by the defendant.
Tlie facts of the case material to this report are 

set out in the judgment of Courtney Terrell, C.J.
Sir Sultan Ahmed (with him A . E. Faklifuddin), 

for the appellant: In the deed creating the per
manent mukarrari lease there is no provision for the

(1) (1901) I. L. R. 29 Cal. 674, P. B.
(2) (1914) 23 Ind. Cm.  108.
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payment of interest on overdue instalmeiifcs of rent.
Tlie application of section 67 of the Bengal Tenancy
Act is, therefore, excluded by reason of the provivsion sted
of section 179 of the Act—Raja Kristo Das Law v. Moinuddin 
Kalimuddin BhuiaQ). The absence of a specific
provision in the deed implies an agreement betv^een soorbndka
the parties that interest will not be chargeable. That iCuMAit 
being so, the contract between the parties will exclude 
the operation of the special provision of section 67 
which does not control section 179— Matangini Dehi v.
MokuTura .

S'ushil Macihah MulUch (with him. (7. Ghosh), 
for the respondent; Section 179 only enables tlie 
parties to create a permanent mukarrari lease on terms 
which may contravene the provision of section 67. If  
there are no terms to the contrary, the provision of 
section 67, which is the general law applicable to the 
relationship of landlord and tenant, will apply. The 
landlord can be deprived of the benefit of section 67 
only in cases where the parties have contracted out 
of the Act under section 179— Mahtmit Ajeh Bharthi 
v. Ram Narain Singh(f). I am also supported in my 
contention by the decision in Kanai La%l Goswami v.
Rajendra Laul Goswami(^). The decision in Matan
gini Debi y. Mokurura Bibi{^) also supports my 
interpretation of section 179. That was a case in 
which there was an express term in the kabuliyat for 
the payment of rent at a certain rate.

Sir Sultan Ahmad, in reply : In Mahunt Ajeh
Bharthi v. Ram 'Narain Singh{^) Teunon, J. made it 
clear that the provision of section 67 would apply “ in 
the absence of any express or implied contract to the 
contrary ” . ^

S .A .K .

(1) (1919) 65 Ind. Gas. 507.
(2) (1901) I. L. R. 29 Gal. 674, F. B
(3) (1014) 28 Ind. Cas. 108.
(4) (1904) S. A. 370 of 1902 (Gal.) umeported.



Courtney T errell, C .J .— This is a, first appeal 
Nâ '̂abzada from fi decision of the Subordinate Judge of Purnea 

StKD in a suit for the recovery of rent for  the years 1332, 
1333 a:ud 1334 together with interest at the rate o f 

"v"' 12| per cent, per annum as provided by section 67 of
SortiESi.KA the Bejigfil Tenanev Act.K till AR

No question ai’ises jxs to the liability of the 
defer*da;nts to pay the amou.nt of the rent a,greed 
iipon. The substantial dispute is a,s to the amount of 
Rs. 0,000 which has been computed as interest at the 
rate of 12-1; per cent, per annum on, the instalments of 
rent in «:irrear. A  reference is m.acle to the terms of 
the lea.se by which the tenancy was created and it is 
pointed out that the lease is one for a permanent 
mukarrari tenure. That is not disputed. Accord
ingly it is said tha,t the situation is j:’-overned by 
section 179 of the Beng:al Tenancy Act. Reference is
made to the terms of the document in which there is
no specific provision for interest bein^ payable upon 
lasts in arrea.r. Section 179 of the Bengal Tena.ncy 
A.<Tt is as follows ;—

“ Nothing in th is  Act .shall he deemed to provent a proprietor or 
a h o ld er  o f  a permanent tennre in a perraanentJ.v-settled area from
"rantiijCT a |)ermanp,ui; im/.l'arntrl ]f ‘ase on any tonrif! agreed  on  hctvveen 
h im  avid his t e n a n t .”

It is contended that the proper construction of 
tliis section is that when, a lease is found conferring; a, 
permanent tenure in a, permanently-settled a;rea the 
terms of the lease must be looked at without reference 
to the Act a,nd that whereas the general law in tlie 
case of overdu.e debts is that unless specific provision 
is made for the payment o f interest no interest is 
recoverable, therefore under the terms of a tenancv 
of this kind the tenancy making no specifie provision 
for payment o f interest is equivalent to a contra.ct 
t]iat no interest shall be payable upon overdue instal
ments, and, being construed by the ordinary law 
standing by itself and without reference to the Bengal 
Tenancy Act, that interest is not recoverable. On 
the other hand the contention is put forward, and
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C. J.

I think rightly put forward, that the true constriic-________
tiori of section 179 is that it is a permission to 
landlords and tenants, in the case of a creation of a Syed
permanent tenure in a permanently-settled ai*ea, to Moinuddi.s
contract out. of the Act and that whereas the ■ general 
law created by the Bengal Tenancy Act as applicable souuendua

•to the relationship of landlord and tenant will tipply Kyi-iAR
to a permanent mnkarrari lease, the parties are at 
liberty to make a specific provision for the elimination cv.t'KT.\jry
of such terms as may be imposed by the Act as they 
may select to eliminate. In my opinion this view" of 
the constrnction of the Act is right. That this 
construction has been followed is clear and two cases 
have been cited to us as examples of the application 
of that construction.

In the case of Matangim D&hi v. Mokurura 
the Full Bench of the Calcutta High Court 

took this view  ̂ In that case the plaintiffs sued tlie 
defendants for arrears of rent due on a permanent 
tenure. The kabuliyat itself under which the tenancy 
was created provided for an express rate of Rs. 3 /2  
per cent, per month. The learned Munsif neverthe-- 
iess awarded interest at 12 per cent, as laid down in 
section 67 of the Bengal Tenancy Act„ The learned 
District Judge on appeal from the decision of the 
Munsif awarded interest at the stipulated rate holding 
that it Avas open to the parties to make an express 
contract on their own account and apart from the Act.
The view of the majority of the Higli Court wa:s that 
whereas section 67 of the Bengal Tenancy Act applied 
to the general law governing the I'elationship of 
landlord and tenant, section 179 was a particular,and 
specific arrangement enabling the parties to contract 
out of the Act, and the plaintiS was entitled only to 
the interest specified in the kabuliyat. That is an 
instance of the case, where there had been a specific 
contract on the part of the parties and that . overrode: 
the general provisions of the law.

(1) (1901) 1. L. B. 29 Cal. 674, F. B,
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1933. In the case of Blolvunt Ajeb Bharthi v. Ram
NAWAB3A0A Singh{^) there was an absence of any specific

' contract for the payment of interest. In that case 
Moinuddin instead of applying section 67 of the Bengal Tenancy 

Mibza section 68 had been applied which allows in lieu
SooKENDiu of interest on overdue amounts a certain sum as 
 ̂XuMAR  ̂ damages. The District Judge had disallowed the 

claim for damages. The contention of the tena,nt, 
<ici3iiTNF,\- who was the respondent to the appeal to the learned 
Teheell, Ĵudges of the High Court, was that the intention of 
C- J- the parties as conveyed by the terms of the lease was 

that no interest sliould be payable and also that under 
the terms of section 179 of the Bengal Tenancy Act 
neither section 67 nor section 68 applied, the lease 
being of a permanent mukarrari nature. The learned 
Judge in that ease used these words in deciding the 
case:

In the ahsence of any express or implied 
contract to the contrary, I am of opinion that, the 
landlord is clearly entitled to the benefit of the general 
law with regard to the payment of interest on arrears 
of rent, that is. to say, iie is entitled to the benefit of 
sections 67 and 68 of the Bengal Tenancy A ct,’ ’

The general law there was treated as the law laid 
down for the governing of the relationship of land- 
lord and tenant as provided !;)y the Bengal Tenancy 
Act a,nd thei'e were no express terms in the tenancy 
a^greement which removed the general terms providecl 
by the Act.

Another case was cited to us which has not been 
reported but which was shown to us; a certified copy 
was produced of the judgment of a Bench of the 
High Court of Calcutta. The reference to the case 
is Second Appeal no. 370 of 1902,=̂  decided on the 
2l)th July, 1904.  ̂ In that ca,se the learned District 
Judge had awarded under section 68 a sum for 
damages and the contract contained no clause provid
ing for the payment of interest and the award o f

(iT (1914) ¥3  Ind.  ̂  ̂ ^
* K a a a i  L a u l  G o s w a m i v .  E a je u d e r  L a u l  G -o sw a m i-—U u re p o rte d .
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Rot.

COCETNBY
TrSEBEIili,

C. J.

damages was supported by two of the learned Jiidges________
of the Calcutta High Court. Nawabzada

Sybd

1 1 1  my opinion it is clear that the proper cons- M o in c t d d i»-

truction of section 179 of the Bengal Tenancy Act is Mibza
that the parties have a right to contract out of the 
Act. I must admit that at first I was strongly kumar
attracted to the argument advanced by Sir Sultan 
Ahmad in opening the appeal that when once it was 
found that the lease related to a permanently-settled 
area the terms of the contract both express and 
implied under the general la.w and quite apart from 
all other teiins of the Bengal Tenancy x4.ct governed 
the situation and that, therefore, no reference could 

made to any of the terms of the Bengal Tenancy 
Act. I ;wiL however, convinced that the view which 
really led to the reference of this case to the Full 
Bench, was erroneous.

I would dismiss this appeal with costs.

K ulw ant  Sah ay , j .— I  agree.
J a m e s , J.-— I agree.

Appeal dismissed.
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 ̂ APPELLATE CIVIL.
Before Courtney Teffell, G.J, and Kulward Sahay, J.

T U L S IA H IR  
©.

RAM DAS SAHU.*
Bengal Tenancy Act, 1885 (Act VIH oj 1885), section 60 

—rent suit by umffuctuary mortgagee— mortgagee's name 
recorded in Oollectors land register~~co-8harers impleaded afi 
pro forma defendants— claim against pro forma defendants to

* Appeal feom Appellate Bocree uos'. 180 to l&j of 1931, against a 
decision of K. B. Beevor, Esq , i.c.s., District JuJgo of Sartuj, dated 
the 20tli September, 1930, reversing a deeision of Eabu libagwau Prasad, 
Addifcionai Munsif of Sewan, dated the 19th Deeemher, 1929.

1933.
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