
D h a v l e , J .

The result is that the a,ppeals are allowed and 
the cross-objections allowed in part. The decree of 
the lower court will be modified in two respects : Ca.iNDA
(I) plaintiffs to have interest at the bond rate on the 
amounts decreed in their favour from the date of suit 
to the date of judgment and (S) the mortgage decrees sahd.
in favour of the plaintiffs to be made subject to their 
repaying to the appellant the amount of the mortgage 
of 1899 in favour of Srikishan, namely, Rs. 8,000.
1'lie appellant will be entitled to her costs in this and 
also ill tlie lower court from the plaintiffs who, in 
their turn, will be entitled to the costs of their cross- 
objection in. respect of the interest from defendant 
no. 1 in ea,cl.i of the suits. Defendants 2 to 6 in, suit 
no. 57 of 1928 will also be entitled to their costs in 
respect of the plaintiffs’ ci'oss-objection regarding the 
house in Arrah.

S a u n d e r s . J.— I agree.
Ajrpeals allowed.

Cross-objections allowed in fart.
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Before Wort wnd Fazl Ali, JJ. 

SECEETARY OF STATE POE INDIA IN COUNCIL 1933

December,
BABA LAIi EANDABT NATH; HAH DEO.* 1- .

Land Acquisition Act, 1894 (Act I' of 1894), section 27(1)— 
acquisition of building site—proprietary interest 'and tenancy 
right vested in one person—principle on which market value 
should he deiennined.

It is not the separate interest but primarily the land 
which has to be valued under section 27(2) of the Land 
Acquisition Act, 1894.

* Appeal from Origma! Decree no. 204 ot 1930, from a decision' of 
Q-. J'. Monalaan, Esq., i.e.s., Judicial Commission.ei’ of Choia Nagpui', 
a&ted the 15th August, 1980.
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1933. Wiiere the G-overnment are treating with the whole body
------------ of persons who, if they were so minded, could have disposed

purpose upon the basis of wiiich they 
i-'op Indiii^n aheged a price shouJd be iixed, the land sliouJd be valued on 

Cot3Nciiv that basis.
Bara'l.\l Where, therefore, tlie claimant had both the proprietary 
K an 'd aep  interest as well as the teuancy right in the land covered by 

Naph Sah the land acquisition proceeding, and the land being a build- 
D eo . ing site the claimant asserted that it should be valued as such.

Held, (;■) that the elTect of the notijication for the 
ficquisition of the land was to place the parties in the position 
ill which they would have been had the landlord on the one 
hand and the tenant on the other agreed together to dispose 
of the land to a third party for l)i:iilding pui'poses;

(ii) that, therefoie, the market value should be ddtermined 
on the basis of the land being a building site.

Lii.cas V. The GlieslerjiMd Gas and Water Board{.' )̂ and 
Collector of Jalpaiguri v. The Jalpaignri Tea Company, 
Limited(^), followed.

Stehhing v. The Metropolitan Board of ]For/i:s(3) and 
IJjagar Lai v. The Secretary of State for India in Counoil{^), 
distinguished.

Appeal by the opposite party.
The facts of the case material to this report are 

set out in the judgment of Wort, J.

GovernniBnt Pleader^ for the appellant.
K. K, Banerjee and A. Bur man, for the res

pondents.

WoKT, J .—-This is an appeal against the decision 
of the learned Judicial Commissioner of Cliota Nagpur 
on a reference under section 18 of the Land Acquisi
tion Act.

(1)  (19 09 ) L .  R .  1  K .  B .  1 ) .  1 6 .
(2) ( 19 3 1 )  I .  L ,  R .  68 G a l. 18 4 5 .
(3) (18 7 0 ) L .  R .  6 Q . B .  3 7 .
(4) (1911) I. L. E. 38 All. 783.



The land wliicli was the subject-matter of the 
acquisition was 7.39 acres in extent comprising j  S e c r e t a r y

luimber of plots, but in this appeal we are concerned OP S t a t e

only Vv'ith a part of plots 231. 232 and 214, As v o u in
regards plots 231 and 232 the claimants nos. 1, 2, 3
and-4 are concerned and in regard to plot no. 214 the baea Lal
claimant no. 10 is concerned. There was a sua;gestion Kandabp
during the course of tlje argument that the claimant
ho. 1 had the landlord and tenant’s rights regarding
.35 of an acre in regard to plots 231 and 282. but that W o r t , J .

becomes irrelevant by reason of the fact that the
acquisition of the la.ndloixhs rights took place after
the notice under the Land Acquisition Act; so we
ha:ve no concern with that inattei'.

The Collector in. malting the aw^ard under the Act 
liad allovv̂ ed compensation at the rate of Rs. 625 per 
acre for lands w îthin 100 feet of the road and Rs. 500 
for lands beyond that limit. I should.' have stated that 
the land is situate in the towui of Ranchi and was 
required for the extension of a Cattle market.

The matter, as I have indicated, went up before 
the Judicial Commissioner, by way of reference and so 
far as the plots in question are concerned the learned 
Judicial Gomniissioner raised the compensation to 
Rs. 50 per katha in regard to the portions of these 
three plots, the value as fixed by the Collector being 
about Rs. 8 to a little over Us. 10 per katha. The 
learned Govoi-inuent Pleader in supporting the case 
foi' tlie (Jovernment has conteiuled that the learned 
Judicial Connnissionei’ was wrong in law in granting 
conrpensation on the basis of these plots being build
ing plots. The substance of the contention is that 
by reason of the fact that the claimants are tenants 
on the one hand and proprietor on the other; the 
tenants being proltibited from selling their land by 
reason of section 46 of the Chota IMagpur Tenancy 
Act, and the landlord being equally precluded by 
reason of the existence of the tenancy rights, the 
learned Judicial Commissioiiei' should have valued the

V'OL. x r il.J  PATNA SERIES. 2 2 ^
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Secretary 
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Baea L al 
K a n d a b p  

N a t h  S a h  
D eo.

W ort, J.

1933. land and given compensation on the basis of the agri
cultural interests involved, that is to say, given 
compensation so far as the tenant was concerned for 
the appropriation of his tenancy rights and compensa
tion to the landlord on the basis of his rights to collect 
rent from the tenants. In support of this argument 
several authorities were relied upon. One was the 
case of SiehMnrj v. The Metropolitcm Board of 
Works{^). That was a case under the Lands Clauses 
Act in England for the acquisition of certain lands 
which at the time of the acquisition were being used 
as graveyards. The plaintiff claiming compensation 
was the rector of parishes. The Chief Justice Sir 
Edward Cockburn in tlie coui’se of his Judgment made 
these observations :

Tt never could liave been intended that, because 
a person has ;i freeliold interest, he shall be compensat
ed in I’espect of that freehold interest in the land 
taken from him. witJicsut T'eference to the character 
of the land. It canjiot be said that, beca;use a man 
has a freehold interest in a piece of waste land, he 
is to receive the same amount of compensation as if 
he were owner of a,n î qnal extent of rich alluvial soil. 
Owing to tlie nature ol‘ this land, the rector never 
eonhl have alienated it.’ *

Later on he says :
“ It was, tlierefore, in his hands practically 

valueless. Tie can have no claim .to have a new value 
attached to that whicli was before valueless, merely 
because the legislatui-e has said it shall be transferred 
fi-om one public purpose to another.”

Then he goes on to hold tha.t the value to be placed on 
the land was the value of the interest of theTector of 
parishes and not what tlie value would be to the 
person acc|uiring it.

(1) (1870) L. K. 6 Q. B. 37.
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In relying u.poii this decision Mr. Justice
Karamat Husain in the Allahabad High Court in the seceetaey 
case of Ujagar Lai v. The Secretary of State for India of State 
in Cmmcil(^) declined to allow compensation on the 
basis of the land in dispute being a building land on 
the ground that although the claimant was the pro- b̂ ra Lal 
prietor he was forbidden by the Municipal i‘egulations Kandabp 
to build on the land. In the course of his judgment 
he makes this statement : In these circumstances
it seems to me that the fact that the appellant would Wort, J. 
never have been allowed to build on the land must be 
taken into consideration in ascertaining the 
market value and that the land cannot be 
valued as a building site,”  and then refers to the 
case to which I have made a reference. On the other 
hand, the claimants by their Advocate have relied on 
the decision in the case of Lucas v. The Chesterfield 
Gas and Water Board(^) in which it was held that in 
determining the value arising from such special 
adaptability the tribunal should have regard to the 
contingent value arising from the possibility of the 
land coming into the market when required for the 
particular purpose, and not to the value of the realiz
ed possibility arising from the fact of the promoters 
having obtained statutory powers for the construc
tion of the reservoir. Reliance is also placed upon 
a decision of Sir George Bankin and Mr. Justice 
Mukerji in the case of Collector of Jal/paiguri v . The 
Jalfaigurl Tea Cornfany, Limitedi}^). Before I deal 
with that case I propose to deal with the two authori
ties upon which the learned Government Pleader has 
relied. It must be noted that both in the case of 
Queen’s Bench and the case decided by Mr, Justice 
Chamier, as he then was, the Government in acquiring 
the land v êre dealing with persons who either by 
law, or as in the Allahabad case by Municipal regula
tions, were forbidden to use the land for the purpose 
upon the basis of which they contended the valuation 
should be fixed. Those cases, in my judgment, are

(1) a m T irL . E. 83 Aii7’7 i i7 ~
(2) (1909) L. B. 1 K. B. 1). 16.
(3) (1931) I. L. B* 58 Oal. 1345.



to be distiiigiiisiied from (iie pi’eseiit case having 
Seobetart I’egard to the fact whicli exists in this case, namely, 
01? State the Goveniiiieiit were treating with the whole body of 

FOR India IN pel‘sons wlio, if tliev vmre so iiiiuded, could have 
Council disposed of the land for the purpose upon the basis 
Bara’ Lal which they alleged a, price should be fixed, namely, 
Kandarp as building site. In my opinion, this makes a very 

Nath Sah material difference. As is pointed out in the case of 
Collector of Jalfaiguri v. The Jaljxiiguri Tea Com- 

WoiiT, j. 'pany, Tyimitedi}) by Sir George Eaukin it was not 
the separate interest which had to be valued, but 
primarily the land, under section 27(.Z) of the Land 
Acquisition Act. The effect of the notilica,tion is, in 
my opinion, that the parties are placed in the position 
in which, they would have been ha,d the hindlord on 
the one h.and and the tenant on tlie othei' agreed 
together to dispose of the land to a third party for 
building purposes. Tlie only matter, therefore, that 
can strictly a.rise in relation to the several interests 
is the question of the division of the compensa.tion 
allowed. The learned Judge in the Court below has 
gone into the evidence which consisted of a number 
of instances of the sale of la,nd for building purposes, 
the lov\̂ est price of which was Rs. 110 a. katha and 
has allowed, as I have already stated, in this case for 
the plots in question conip(3risation a;t tl:ie ra/te of 
Rs. 50 Tier katlia. In coming to this decision he 
appears to have taken into consideraXioii the fact, 
which was quite clearly proved in evidence, tha.t the 
plots witJi which we have to deal differed fi*om those 
about which evidence was given, by rea,son of their 
being niuch lower than the road, which they adjoin. 
In the case of plot 214 tliere was a difference in level 
of between 1-| feet,to 2 feet. Plot no. ,231 wa-s lower 
than plot 214, and plot '232 was in parts as low as 
6 feet below the ad̂  oining road. He has also consider
ed the evidence which was given as regards the cost 
of raising the land to the level of the road, thus 
making it fit for building purposes. He has not been
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unmindful of the fact, wliicli is also proved in 
evidence, that water during the rainy season flowed seceetar̂ "
through the land in question into a nala and then of State 
into a. lake in. the vicinity. But it is rather difficult in
to appreciate the reasons which ha.ve affected the mind 
of the learned Judicial Commissioner in awarding baea Lal 
compensation at the rate of .Bs. 50 per katha for plots kandabp 
231 and 232, bein. ,̂ as they admittedly are, much 
lower than plot 214 in relation to the a^djoining roa,d.
He has, as I have already stated, come to the conclu- W o rt , J. 
sion tha,t the cost, of Jls. 750 pei? acre for  raising the 
land was an under-estimate. It seems to necessarily 
folkyvv that if that wa.s an under-estimate in regard to 
T3lot 214, which is admittedly only a foot or two below 
the level o f the road, it is a much greater under
estimate as regards plots 231 and 232 and, in my 
judgment, therefore it seems that compensation for 
those plots, that is to say, 231 a.nd 232 is too high. It 
is difficult, as the leained Judicial Commissioner has 
pointed out, to make any exact calculation or to arrive 
at any exact conclusion as regards these figures and' 
the best that can be done in the circumstances must 
necessarily be somewhat speculative. But having 
regard to the difference in levels of these plots, I am 
of opinion that compensation at the rate of Rs. 2,000 
per acre fo r  plots 231 and 232 would be adequate.
This works out a little over J^s. 33 per katha depend
ing upon the number of bighas to the acre. We shall, 
therefore, hx the coinpensa^tion for plots 231 and 232 
at Rs. 33 per katha „in place of E/S. 50 per katha fixed 
by tlie learned Jiniicial Commissioner. The compen
sation awarded by the Judicial Commissioner for plot 
214. will remain as fixed by him.

In the circumstances the appeal is allowed in 
part. The Crovvu.i will, therefore, be entitled to costs 
propoi, tionate to its success. So far as the claimant 
no. .10, is concerned the appeal is dismissed but without; 
costs.

F a z l  A li, J , — T  a g r e e / ' ^

Appeal allowed in fart.
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