
REFERENCE UNDER THE IN C O M E -T A X
1922.

VOL. X III .]  PATNA SERIES. 197

1933.

FULL BENCH. November,
Before Courtney Terrell, O.J., Kulwant Sahay and James, JJ.

COMMISSIONER OF INCOME-TAX
V.

MANAGEE, KATRAS ENCUMBEBED ESTATE.* ‘
Income-tax Act, 1922 (Act XI of 1922), section 6— 

mortgage of mine hy pro-prietor and subsequent lease of the 
mortgaged, property to mortgagee— minimum- royalty payahie 
to proprietor— balance to he applied towards payment of 
mortgage debt—whole of the royalty, ivhether is “  income ”  
of the assessee.

The predecessor-m-interest of the assessee, a proprietor 
of a. certain mine producing coal and fire-clay, owed a sum 
of four lakhs of rupees to a company. By the 15th March,
1921,, the amount due to the company including the first 
loan and a subsequent loan amounted to Bs. 12,19,017 and 
to secure the repayment of this sum the proprietor mortgaged 
the mine to the company on that date. On the same day the 
proprietor executed a lease of the mine to the same company 
at a royalty and it was provided that a minimum sum of 
Bs. 8,000 a year was to be paid to the proprietor himself- 
The balance of such royalty as might be payable was to be 
applied by the mortgagees to the liquidation of their debt 
under the mortgage.

Held, that the whole of the royalty must be considered
to be the income of the assessee and, therefore, assessable to 
income-tax.

Raja Bejoy Singh Dndhiiria v. The Commissioner of 
Income-tax, Calcutta^, distinguished.

Reference under section 66 (,g) of the Income-tax
Act.

The facts of the case material to this report are 
set out in the judgment of Courtney Terrell, C. J.

If. P. Jayaswal (with Mm S. M. Gufta and 
C:. S. for the assessee: So much of
the royalty as is not received by me is not income with-. 
in the meaning of the Income-tax Act.

* Miacelianeous Judicial Case no, 157 of 1932. 
(1) (1933) S7 Cat, W. N. 885, P, 0



TAX 

M a n a g e r ,

I rely on Raja Bejoy Singh Dudliuria v. Commis- 
sioner of Income-tax, Calcutta^}), where the amount 

sioNEK OF received by the hicly and not coming into the pocket
■ of the assessee was exempted from taxation.

'KulioaM Saha/ij, J .— It is quite a different case.]
Kateas Ma.no]iar Lai, for the Commissioner of Iiicome-

EnCUMBEKED , , Tt 1Estam. taxj not called upon.
s. A. K.
Courtney T errell , C.J.— This is a case stated 

under section 66, sub-section (2) of the Indian Income- 
tax Act for the opinion of the Court.

The facts which have given rise to the case are 
simply stated; The assessee is the proprietor of a 
certain mine producing coal and fire-clay. In the 
month of June, 1920, the late proprietor of the mine 
owed a sum of four lakhs of rupees to a company. By 
the 15th March, 1921, the amount due to the company 
including the first loan and a subsequent loan amounted 
to Rs. 12,19,017 and to secure the repayment of this 
sum the proprietor mortgaged tlie mine to the com
pany on that date. On the same day tlie proprietor 
executed a lease of the mine to the saine com.pany at 
a royalty and it Avas provided that a minimum sum 
of B-s. 8,000 a year was to be paid and that that sum of 
Us. 8,000 was to be paid to the proprietor himself. 
The balance of such royalty as might be payable was 
to be applied by the mortgagees-] essees to the liquida
tion of their debt under the mortgage. The question 
IS as to whether the entire royalty to be paid by the 
lessees is to be taxed when it comes into the hands of 
the proprietor as his income.

The argument has been raised on behalf of the 
assessee that inasmuch as all excess of royalty over 
and above Rs. 8,000 was retained by the lessee- 
mortgagees and did not come into the Hands of the

(1) (1933) 37 Cal. W , W. 885, P. C,
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assessee, it could not be considered as income and 
reliance was placed upon the Judgment of the Privy 
Council in Raja Be joy Singh Dudhiiria v. The Com
missioner of Income-tax, CaUuttai}). In _that case 
the assessee had inherited an estate, the income of 
which was charged with a payment to his mother and 
it was held that the amount of the income payable to 
the lady was not part of the income of the assessee. 
It was specifically stated in the judgment of their 
Lordships that it was not a case of the application 
by the assessee of part of his income in a particular 
way, but it was a case of the allocation of the sum out 
of the revenue before it became the income of the 
assessee. Inasmuch as the assessee owed a sum of money 
to the lessee he stipulated that the lessee instead of 
paying the whole of the royalties direct to him 
should use a part of the royalties in discharging 
the debt which was owed by the assessee to the lessee. 
The whole, therefore, of the income was the income of 
the assessee. The position does not in the least differ 
from what it would have been had the provision been 
that the leasee was to pay the whole of the royalty 
direct to the assessee and then that the assessee was 
to pay back a portion of the royalty to discharge his 
debt to the lessee. It is clear that 'in auch a case the 
ŵ hole of the income would have to be considered as 
the income o f the assessee and the case in question does 
not differ from that in its nature.

In our opinion the assessee has rightly been 
assessed in respect of the income in question. The 
â ssessee must pay the costs of this enquiry. Hearing 
fee five gold mohurs.

1933.

COMMIS- 
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I n c o m e -
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■,
M a m a o e r ,

E a t k a s
E n c u m b e r e d

E s t a i e .

COURTNEV
TtlRSEUi.
C. J.

K u l w a n t  Sa h a y , j . — I  agree.

J a m e s , J.— I agree.

Order accordingly.
(i) "(1933) ..........


