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proceedings in execution against tlie Cpmpaiiy, tiie 
intention of the legislature being that tlie assets of 
insolvent companies should be distributed equally 
among the creditors. The appellant who v\as iiiinself 
the purchaser certainly cannot avail himself o f any 
;protection afforded by sub-section (3) of section 51 for
■ lis conduct has obviously been devoid of good faith. 
In my opinion tlie order of the District Judge was 
right and this appeal should be dismissed. The 
contesting creditors are entitled to one set o f costs 
and the official receiver is entitled to another.
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Sa u n d e r s , J .- -I agree.
Airpeal dismissed.
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Before Wort and Dhavle, JJ.

VASISTHA ITAEAIJT SINHA
V,

SANT L A L  KUMAR."^
District Board Electoral Rules-—-rule 68— Bengal Local 

Selj-Government Act, 1885 (Beng. Act III  of 1885), sec
tion 138— suit for setting aside, election—no free 'voting hy 
reason of rioting—'dispute, whether arising under the rules— 
Distnct Magistrate, dispute 'whether falling loithin the 
cognizance of— Giml Court, jurisdiction of, whether ousted.

Eule 68 of the District Board Electoral Eules, framed 
under the Bengal Local Self-Clovemment Act, 1885, provides;

“ All disputes arising under tlie rules in regard to any matter 
other tlian a matter the decision of which by any other authority is 
declared by these I'ules to be final, shall be decided by tha Pisfcriofe 
Magistrate whose decision shall be final.”

Where the plaintiffs brought a suit for a declaration that 
the defendant’s election was illegal and the substance of tlie 
plaintiffs’ claim was that by reason of the conduct of the 
Eetnrning Officer and at the instance of the defendant a riot
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1933. took place at tiie polJiiig station with the result that a 
~\̂ 'sisTHÂ  majority of voters could not exercise their right of franchise.

Nabain Held, (?) that tlie case as presented to the trial coui’t was
SiNHA  ̂ <;]igpute not arising under the District Board

Sant LAiL Electoral Rules and was, therefore, not wdthin the cognizance 
Eumab. of the District Magistrate under rule 68;

(';.!) that, therefore, the jurisdiction of the Civil Court to 
try the suit was not ousted.

Kali Prasad Singh v. Makiddhari Prasad SinghC^), 
referred to.

Appeal by the defendant.
The facts of the case material 'to tliis report are 

set out in the judgment of Wort, J.
M. Yvmif  ̂and G. N. Mukharji, for the appellant.
S. N. Sahay and P. 'N. Gour, for the respondents.
W o r t , J .— Under section 138 of the Bengal Local 

Self-Government Act (Act I II  of 1885), which applies 
to this province, the Legislature gave the local Govern
ment power to frame rules relating to the conduct of 
elections to tlie District or Local Board and, inter alia, 
to determine the a.iitliority “  who shall decide disputes 
relating to such elections” . It is quite clear from 
that provision that the local Government was entitled 
to set up a tribunal wMch should have power to deal 
with all disputes relating to elections and what is 
ordinarily spoken of as election petitions. It is clear, 
however, that under that the power was not fully 
exercised when regard is had to the rules which were 
framed under the section to which I have referred.

Rule 68 of the rules governing the elections to 
the District Boards reads as follows

All disputes arising under these rules in regard to any matter 
other than a matter the decision of -syhich by any other authority is 
declared by these rules to be final, shall be decided by the District 
Magistrate whose decision shall be final.”
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It is clear tlie local Govei’iinieiit lias limited 
tlie pc!wer of the District Magistrate under that 
to decide disputes arising under the rules, and it may NAiilis"
be said that a large iimiiber of disputes do arise which. Siska
affect the validity of elections but which under no 
circumstances could be said, having regard to the " insAH/
provisions o f the rules to which I am referring, to 
come under those rules. J.

The matter that we have to deteriiiiiie in this case 
is whether the matters complained of by the plaintifis 
in tlieir action were'matters that came under the rules 
and whether, according to the defend.aiit, the disputes 
which have arisen are matters which had to be decided 
by the District Magistrate,

The plaintiffs were the unsuccessful candidates
in the election to the District Board, ithe defendant 
being the successful candidate, and I regret to say that 
this matter has to l̂ e decided in circumstances which 
makes the question argued merely academic.

Another election has since taken place and, there
fore, the only question of substance in the case is the 
cfuestion of costs which the defendant, being the 
unsuccessful party in the litigation in the court below, 
was ordered to pay.

The plaintiffs complained— and I propose to deal 
with the allegations of the plaintiffs generally-—that 
the presiding officer at this election was a partizan, 
he was favouring the candidature of the defendant 
and that many of his acts were evidence of that alle
gation. The gravamen of the plaint is that his 
conduct was such that when the plaintiffs objected the 
defendant ordered his men to attack the plaintiffs’ 
party with the result that something in the nature 
of a riot took place which resulted again in there being 
no free voting. I must state at this stage of my - 
observations that the matter comes before, us on tKe 
pleadings and on the judgment alone. There is no 
evidence, the parties agreeing’ to argue: the appeal 
on; those; materiais. • : ■
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1933. xhe facts as foiiiid bv the learned Subordinate
' V a s is t h a  considered to be binding upon tMs

Narmn Court. Eeading the pleadings together with the
SiwdA judgment it is clear, as I have .already observed, that

SAr charge against the defendant was that the
conduct of the presiding officer was such as to bring 
about what I have described as a riot, and so far as 

Wort, j .  judgment of the learned Subordinate Judge in 
the court belo'w is concerned, the matter seems to be 
summed up in this observation:

“ I liave no hesitation to say that at the instance of the defendant 
there was a serious rioting on accoimt of which the voters fled away 
and the poll was closed from noon ’%

and again
“ it is evident from the testimony of the returning officer that 

the majority of the voters could not exercise their right of franchise 
and as such the election could not he upheld.”

In conjunction with that I refer to certain 
allegations in the plaint which are summed up in 
paragraph 15. That paragraph states :—

“ The returning officer did not comply with the rules and did not 
give any notice in writing to the plaintiffs as required by rule 55 of 
the Election Rules framed by the local Government and the plaintiffs 
have subsequently come to know that the votes were counted on the 
2nd May, 1930, illegally and that the Returning Officer declared the 
defendant to be elected which is wholly illegal.”

I refer to that passage because it is admitted by 
Mr. Sahay on behalf of the plaintiff-respondents 
that as to a part of his claim it related admittedly 
to breaches of the rules made by the local Government 
and to which I have already referred. Substantially 
these breaches of the rules consisted in the acts of 
unfairness of which I have made mention, the favour
ing of the defendant’s candidature, the refusal to 
allow the persons voting in favour of the plaintiffs to 
record their votes, and finally this matter, which is 
dealt with in paragraph 15, illegally declaring the 
defendant returned as elected on the 2nd of May, 
1930. .
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Sant liALi, 
K ibtas.

The learned Judge in. the course of his jiidgnieiit 
has made this statement :

“  But as the present dispute is not covered by rule 68 tliis Court
.has got jiii'isdietiou to try this suit....... ................. .....In  my opinion the
District Mac'istrate lias exclusive jurisdictio.a with regard to ail dispiites 
arising under the rules and the Civil Courts have no concurrent
jiirisdietion in respect of those disputes.”

He the,ii c|uotes a case upon wiiicli his opinion Wosr, J. 
on the point of law appears to be based. I have 
referred to paragraph 15 o f the pki,nt and the obser
vations of the learned Judge in order to discover what 
really was the plaintiffs' case in the court below.

From the judgment of the leai’ned Subordinate 
Judge, it seems to be clear, having regard to such 
observations which I have read in. his judgment 
relating to the exclusive jurisdiction of the District 
Magistrate, that the learned Subordinate Judge 
appeared to be under the impression that he w'as 
dealing with something outside the rules. The fact 
that the learned Subordinate Judge supposed that he 
was dealing with something outside the rules is not 
final. But, in my judgment, the view which the 
learned Judge took as regards this point was a correct 
one and correct because in substance, as I have stated, 
the case of the plaintiffs was that there was no 
exercise of the right of free voting on the date of the 
election. A  full discussion of this point became 
necessary by reason of the decision of this Court in 
Kali Prasad Singh v. Malcutdliari Prasad 
In that case Fazl Ali and Janies, JJ. came to the 
conclusion that the Civil Court’s jurisdiction was not 
ousted by rule 68. That case was an even stronger 
one than we have before us a,t this moment. That 
■was a case in which the nomination of a candidate 
was refused because the Returning Officer was of the 
opinion that the candidate’s name did not appear on 
the electoral roll wdiereas in fact it did. Whether 
the Returning Officer appears to have been under an

: (X5 (1932): I . .L . ■ R. :12: ;K t , ; 20C :



1933. ' îrroneoiis ■ opinioii' ■‘tliafc ' tlie ‘ iiaiiie ' slioiiM' appear on 
~'va;sistha" electoral roll of a particular circle in wliicli, the 

5[ikB.\iN election was to ta.ke .place is not clear, -altliougii as 
SiKHA a matter':of-■ fact tlie .candidate's name did in.-fact 

■Sant’ 'lu.t on the electoral roll of  ̂tlie ^subdivision in
""hbmar. " wliicJi that circle was placed. ; It is quite clear from 

the .rules, framed by the local Government that the 
W oB T , J . matter whether a nomination should be excluded or 

not is ter be finally determined by the- Returning 
Officer ; and even though in the case to which I am 
now referring the Returning Officer decided that 
matter, yet the learned Judges in' that' case decided 
that'it was not a: matter : for the- District Magistrate 
blit i t : was. : a nia,tter which could be agitated in the 
:Civil 'Court.: And James, .J. in the course of his 
, j.udgment .makes, this statement: :

I t  m.ay be remarked that since the decision of the
Returning Officer under section 29 of the Act is final, 
it would ; follow that. i f 'Mr.  Naval Kishor Prasad’s 
contention--were correct, no. election could ever be set 
aside on the ground that a nomination had been 
improperly rejected by the Returning Officer/’

That case was, in my opinion, a clear case of the 
jurisdiction of the District Magistrate if the argu
ment of Mr. Yunus who appears on behalf of the 
appellant is to be accepted, because it was, as pointed 
out by the learned Judge in that case, a matter on 
which the Returning Officer had the final disposal..

That brings me to a point although it may not 
be strictly relevant in the circumstances of this case, 
but which would have some bearing on the matter if 
■we were now free to determine the question of juris
diction. The matter provided for by section 29 is, 
as I have stated, one in which the Returning Officer 
has the final decision; and it is argued, and it seems 
to me an argument of some considerable force, that 
when rules 29, 30 and 58 ar<^read in conjunction with
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rule 68, they give some support to tiie aigiiiiieiit tliat 
the jurisdiction of the District Magistrate is ii jnris- 
diction, which is to be exercised in a siimmary fasliion Naeain ' 
in matters of dispute arising during the course of 
the election. Under rule 68 a^ain
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SANr Lall
I v t B f A B .'■ All di: rising iiijder the.se rules in regard to any matter

otiier than J ii II the (i.ecis.ion .jf v,-lheh by any otlier siuthority is -̂ Yort
daclareti by tiiL...-L. i.iles to i.:0 fincl. shall be decided by the Dis.trict " ’
Ivfagistrate whose deciision sliiiU be final.”

The important words in tJiis coiiriectiori are
“  o t h e r  t b a i i  a  m a i l e r  t h e  de l .^ is io I l  u i  w h i c h  b y  a n y  o t . h e r  a i i t h o r i t y  

i s  declared l>y t h e s e  ruJes t o  be f i n a l . ”

On.e of those other matters is the mutter which was 
dealt with by James, J. in the ca.se to which I have 
already made reference. It does appear to me, there
fore, to be a reasonable construction to be placed on
rule 68 that the jurisdiction o f the District Magistrate 
as regards matters otlier than t̂ hose which are finally 
disposed of by the other authorities, is co-extensive 
with that of other oflicers who had finally to deterinine 
the matters under those particular rules. But it 
becomes unnecessary to express an opinion on that 
point having regard to the admission of Mr. Yimus 
in this case, namely, that the real matter in dispute 
is whether these matters in regard to which the 
plaintiffs complained wwe matters that came under 
the rules or not. T he ' most that : can be said in 
favour of the appellant is that if they were disputes 
arising under the rules the proper tribunal would be 
that of the District Magistrate but only in the cir
cumstances of our expressing disapproval o f the 
decision in Kali Prasad Singh v. Maint-dhari Prasad 
Singk(^) and being of the opinion that the matter is 
one which it is necessary to” refer to a Full Bench, 
could we decide in favour of Mr. Yunus. : But, as'
I  have saidj, I have come to the conclusion in favohi*; 
of Mr. Ymius on that point.

(1) (1932) I. L. R. 12 Pat, 209.



1988. In my judgment, the only matter that we have
deteniiine is whether the matters complained of 

>Tah/un \̂ 'ere Tfitliiii the rules or not. I expressly wish to
SiNSA state that I come to no conclusion as to the decision

Sihx'lall Jaiiies, J., a decision which is binding upon me and 
' Eraus. I express no view which would in any way question 

the authority of that case. But, on the admission of 
WoET, J. Yunus, we have to determine the point which I 

have just stated.

Now having regard to the statement of the 
learned Judge and having also regard to the matters 
to which I have referred in the plaint, it seems to 
me to be quite clear that the substance of the plain
tiffs’ claim was that by reason of the conduct of the 
Returning Officer this affair, which I have described 
as a riot that took place, prevented free voting.

Mr. Yunus contends that that also is a matter
which comes under the rules. Under rule 36 the 
Presiding Officer is enjoined to conduct the election 
fairly. It is said by Mr. Yunus that the immediate 
cause of this so-called riot was the unfair conduct 
of the Presiding Officer. It seems to me that the 
point is met by the bare statement of the facts of what 
took place according to the findings and according to 
the pleadings, namely, that the supporters of the 
plaintiffs objected to the conduct of the Presiding 
Officer̂  and for the reason which is not given and per
haps is somewhat difficult to understand, the defendant 
then ordered his men to attack the plaintiffs and the 
riot ensued. By no stretch of the imagination, it 
seems to me, can it be said that the riot was caused 
by the unfair conduct of the Presiding Officer. As 
a part of its history it might be said that the Pre
siding Officer’s unfair conduct did indeed cause the 
events which led ultimately to the riot. But why the 
defendant should commence the riot when the decision 
of the Presiding Officer was in his favour it is 
difficult, as I have said, to understand. It does not
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seem to me to be relevant whether the disturbance took
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place inside or outside the polling room. The result ‘ yasistha 
seems to me to be the same, namely, that which was '̂aemm
expressed by the learned Subordinate Judge that the Sinha 
voters were prevented from voting and substantially 
the polls were closed for a short interval from ’ edmas.'"
11 o’clock in the day. There is no doubt under those 
circumstances that the result of the election was 
materially affected. I make mention of that fact 
because rule 67 provides that

“  N o  election s h a ll  be  invalidated on account of a n y  ir r e g u la r it y  
w h a te v e r  u n le s s  it  ap p e a rs t h a t  th e  ir r e g u la r it y  w as s u c h  as to  
m a t e r ia l ly  affe ct th e  re s u lts  o f th e  e le c t io n .

It is a somewhat surprising provision to find in 
the rules if indeed the position is that the District 
Magistrate is not the Court which has to finally decide 
the disputes relating to an election; but that observa
tion is by the way and not strictly relevant to the 
point with which we are dealing.

To return to the point. It is a finding of the 
learned Subordinate Judge that the voting was inter
rupted but that does seem to me to be in no way 
directly connected with what has been described by 
Mr. Yunus as the unfair conduct of the Presiding 
Officer,'

I cannot part with this case without saying that 
it is a pity that the parties, particularly the defendant 
in the court below, did not ask for particulars of the 
plaint, thus binding the plaintiffs down as to what 
actually were the allegations in the plaint. The 
allegations were of the vaguest possible character, 
they being made against all sorts of persons, not only 
the defendant, and it is only by reading the plaint 
together with the findings of the learned Subordinate 
Judge on the facts, which I  have stated are binding 
upon this Court, that I  caii come to any conclusion 
as to what the case of the plaintiffs was. But, in 
my judgment, as I  have already stated, the substance



1933. p f  f i j Q  p ^ l l g  ^ Y e r e  closed owing to
'̂ AsisTH.4 this riot, that there was no proper election by reason

Kaeain of the prevention of the voters from exercising their
SiNH.4. right to vote, and it was on that ground substantially 

plaintiffs attacked the validity of the election.
iiusuE. J |-Q j-Q |-̂Q this conclusion but,

WoET, J. having arrived at that coiichision, it seems! to me 
that the necessary order to pass is that the appeal 
must be dismissed with costs.

D h a v l e ,  j.-—I agree. The case as presented to 
the lower court v̂ as a case of a dispute not arising 
under the District Board Electoral Rules and, there
fore, not within the cognizance of the District 
Magistrate under rule 68. As regards the nature of 
Ms jurisdiction under that rule, Mr. Yunus for the 
appellant was unable to show that in deciding disputes 
under the rule, the District Magistrate has any power 
to compel the production of evidence. I f  that be so, 
it is difficult to conceive of the District Magistrate as 
the Court intended by the rule-making authority to 
dispose of what are called election petitions, to say 
nothing of the fact that he cannot go behind the deci
sions of the returning officer as regards nomination 
papers and rejected ballot papers, since these decisions 
are final under rules 30(5) and 58(^). This suggests 
that the finality attached to decisions under the rules 
is of a restricted kind, but the question does not really 
arise on the argument before us. The appellant 
adduced no evidence below and was content to have 
the appeal argued on the pleadings and the Judgment 
of the trial court. Mr. Yunus's contention was that 
the case, of the plaintiffs was one coming entirely with
in the electoral rules, and this contention fails, as has 
been so clearly pointed out by my learned brother.
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Appeal dismissed.


