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2. ipagmuch as this document was admitted m evulrenqe
T in the lower cowrt without any m 01)3&({’[101{. ;F!?Is
sasoxom: contention has no force because the absence of an
Kuen  ghjection will not make admissible a document which
£ s per se irvrelevant or inadmissible. The only effect
s 18 that no ohjection can be taken as to the mode of
Sam. proof.

CHATTERAL, Tn my opinion the case 1s uom::lg(_le("i b,\: the finding
T of fact arrived at by the learned Subordinate Judge
on a careful consideration of all the facts and
cireamstances and there is no substance in the appeal
which is, accordingly, dismisced with costs.

Apanr, J.—1 agree.

Appeal dismissed.

APPELLATE CIVIL.,

Before ddavid and Chatterit, JJ.

- TALCHAND THARUK

v
Fel., 5, 6.

SEOGOBIND THAKUR.*

Hindu  Luw~—suit  against joint  fumily—harta made
defendant—members . wiether effectively represented ceen i
fearta nbt described as such——karta not contesting the suit,
whether necessarily implies carelessuess.

In a suit against the joint Hindu family the karta may
cffectively represent the other members of the family even
though he is not described as such in the vecords of ihe case.

FAppeal Do Appellate Decree nos. 1684 of 1926 and 88 of 1097,
frow a - deeision of Habue Tulsi Das Mukharji, Sobordinate Judge of
shabiabud.  dated the I0th September, 1926, contiviing decis,i(:n of
Babu Tugal Kishore Narayan, Munsit of Buxar, dated the 15th Jue,
1925, ‘ '
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Sheo Shankar Ram v. Jaddo Kuwwar(t) . Rumjit Prasad — 1959
Tewari v. Ramjaton Panday(®) and Hori Lal v. Manman ™77 e
R - Laverax
Runwar(®), followed.

THARUR

Girwar Narain Mahto v. Muswminat Magbinessa®) not .+
followed. SEOGOBIND
Tasrre.

The fact that the karta did not contest the suit does not
necessarily show that lie was careless of the interests of the
family.

Meyappan Servai v. Meyappan Ambalam (5), followed.

Appeal by the defendants.

The facts of the case material to this report are
stated 1n the judgment of Chatterji, J.

S. N. Roy, for the appellant.

P. Dayal, for the respondent.

CrarTERII, J.—These appeals arise out of two 4 Ieb. 1920
suits for recovery of the plaintiffs’ share of the money
representing the income of a certain property
attached in a proceeding under section 146 of the Code
of Criminal Procedure. Au area of 22 bighas and
odd was given in usufructuary mortgage to defendant
no. 1 by the proprietors of the village Rajapur.
There arose disputes between the landlord and the
tenants with regard to the possession of the land in
which the lllultﬂ‘lﬂet‘ defendant no. 1 was also a party.
The mortgagee “and the landlord claimed the lands as
zirat while the tenants set up a right of tenancy
therein. This dispute led o the proceedmos under
section 145 and in December 1905 the Magistrate
attached the lands. Neither the landlord nor. the
tenants nor the mortgagee brought any suit in respect
of the attachment. But on the 27th April, 1920,
on an application filed by the mortgagee and the land
lord, the lands were released in favour of the maliks.
Then the tenants filed two suits for declaration of
their title in which the defendant no. 1 Lal Mohar
Thakur was impleaded as the mortgagee besides the

(1)-(1914) T. L. R. 86 -All 883, P. .. (3) (1912)- L. L. R, .z.; AN 540,
(2) (1917} 1 Pat. I. W. 197. (4 (1918) 1 Pat. T J. 468,
15) (1924) 83 Ind. Cas. 985.
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maliks The defendants 2 to 5 members of the family
of Lal Mchar Thakur were alan made parties in thoee
suits. Ultimately the suits were decreed on compro-
mise as agaipst the maliks and ex parte against
defendant no. 1 after expunging defendants 2 to 5

from the record. Later the suits which have given

rise to the present appenls were instituted hy the
tenants to recover the sums of money due to their
share. The suits were contested hy defendants 2 to 5
but not by Lal Mohar Thakur. Both the suits have
been decreed on the finding that Lal Mohar Thakur
effectively represented the defendants 2 to 5 in the
previous proceedings and consequently they are bound
by the result of the former cases.

In appeal it is urged on hehalf of defendants
% to 5, who are the appellants before us, that they
were not effectively represented in the previovs litiga-
tion inasmuch as they had also been made parties.
The question whether particular members of a family
are represented effectively in a suit or not depends on
the facts and circumstances relating to each case.
There is a finding of fact in the present case that
Lal Mohar Thakur was the Karta of the family con-
sisting of himself and defendants 2 to 5. There is
also a finding that Lal Mohar in the previovs cases
never acted against the intevest aund to the prejudice
of the family and that defendants 2 to 5 had suffered
no prejudice in the previous litigation. It has been
taid down by their Lordships of the Privy Council in
Sheo Shankar Ram v. Jaddo Kunwar(®) that “* there
are occasions, including foreclosure actions, when the
manager of a joint Hindu family so effectively repre-
sents all the other members of the family, that the
family as a whole is bound. It is quite clear from
the facts of this case and the findings of the Courts
upon them that this is a case where those principles
ought to be applied. There was not the slightest
ground for suggesting that the managers of the joint

(1) (114 I, L, R, 26 All 283, P. C.
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family did not act in every wayv in the interests of the

1029,

famﬂv itself 7. After expressing themselves in ﬂHS TALCHAND

way they held that the MANAZET & effect ively represented
‘Lc other members in that ac .ﬁzm althon a.h the
anager was not a parly in that case on the divect
ihoatmh that he was a party in "u,h ) camut“
This case has been followed in this Court in Remijit
Prasad Tewari v. Bamjeton Pandey!ty. Our atten-
tion, however, is s drawn to Girwur N z'"fs i Mahto v.
Musammat M a.%.vbun.em_z( ) in which it has been held
that it must be clearly stated in the record of the case
that the snit 1s hy or against the mana r>'1;f> member.
In view of the observations of their Lordshins of the
Privy Couneil juet now referred to and followed in
this very T.-Tlgh ‘Court in the case of Remjit Pracad
Tewari(), I do not think that it can be laid dovr
ng a general pmuoahm that tht managing membey
musi be mentioned as a party in that capa cd:y All
that is required is to ses whether he effectively
represents the family having regard to all the circums-
tarces of the case. = The powers of the manager in a
Hindu joint family are well known: he represents
the family in all business transactions; he can enter
into contract regarding matters relating to the famil yi
oive discharges for debts due to the famdv and pay
debts due to the La,muy Therefore there can be no
doubt that he can effectively represent the other
members of the family tnough he is not mentioned
as such. In this aoumcmon I may refer to the obser-
vations of Banerji, J., in Hori Lal v. Munman
Kunwar®)—'"1 do not think that it is essential that
the manager, when he brings his suit, should
state in distinct terms that he 1s suing as manager,
cr that the plaintiff in a suit against the family should
describe the defendant as the 1 manager of the family.
All that is essential is that the manager is in fact
suing or is being sued as such in respcct of a family
debt >, Tam in full agreement with the observations

(1) (1917) 1 Pat. L. W. 107, (2) (1916) 1 Pat. L, J, 468,
(8) (1912) I, L. R. 34 AlL 549,
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made above. Even if T.al Mohar Thakur was not
mentioned therein as manager that does not affect
the present case.

The chief pont on which reliauce is placed on
behalf of the appellant is that other persons had been
made parties in the original suits hut they were ulti-
mately expunged; but it persons who are not at all
necessary in a litigation are joined and afterwards
expunged that would not affect the position on the
hndings of fact arrived at by the lower appellate
Court. Tt is clear that Lal Mohar was sued in the
prevaous cases in his capacity as a Karta of the joint
family. He no doubt remained ex parte but that does
not necessarily mean that he was careless of the
interests of the family. [See Meyappan Servai v.
Meyappan A mbalam ()], In the present case it has
heen found hy the Jearned Subordiuate J udge in .
appeal that he was not at all careless or uegligent and
the Conrt has entered into the merits of the previous
cases and cousidered that there was absolutely no
prejudice.

Considering all the evidence and circumstances of
the case T am led to the couclusion that Lal Mohar
Thakur had effectively represented all the members of
the family, to wit, defendants 2 to 5 in the previous
litigation. Tt will follow therefore that *hey are
hound by the result of the previous decision.

The appeals must therefore fail and are dismissed
lut without costs.

There are cross-appeals which are not pressed and
these ave dismissed without costs.

Apami, J.—T agree.

4

¥,

I

A K. Appeals dismissed.

{1y (1924) 85 Ind. Cas, 985 (989),



