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8. Sambalpur. As under that notification all appeals
; weaons 116 tO that Court, it is clearly the Court to which
Paom  appeals ordinarily lie within the meaning of section
L 195(3), particularly in view of the proviso, and, there-
hwreros, 1076, the superior Court which is empowered under
section 476B to make the complaint which the subordi-

M-WPH?‘-- nate Court of the Munsif might have made.

S0ON
The contention being unfounded and no other
point being urged the appeal fails and is dismissed.
We make no order as to costs.
KurLwant Sa”ay, J.—I agree.

Appeal dismissed.
8. A K. :

APPELLATE CIVIL.

Before Duas and James, JJ.
MUSSAMMAT LAKHPAT KUER
v.

DURGA PRASAD.*

Limitation Act, 1908 (det TX of 1908), Schedule 1,
Article 116-——refund of purchase-money, suit for—limitation,
terminus a quo—covenant of title—knowledge of the infirmity
of vendor’s title, whether material—Transfer o} Property Act.
1882 (Act TV of 1882), section 55(2).

HEvery conveyance imports a covenant of title under
section 55(2), Transfer of Property Act, 1882, and this is so
irrespective of the question whether the buyer has or has not
notice of the infirmity of the title of the seller.

1928,

Dec., &.

A suit for refund of the purchase-money paid under a
registered instrument, on the ground that consideration for

*Appeal from  Appellate Decree no. 372 of 1927, from & decision
or H. L L. Allanson, Ksq.. 1.0.8,, District Judge of Gaya, dated the
a4th November, 1926, confirming o decision of Babu Akhury Nityanand
Singh, Subordinate Judga of (Gaval dated the 28vd April, 1926,
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the sale had failed, is governed by Article 116 of the 1st
Schedule to the Limitation Act, 1908, and time begins to run
only when it is found that there 1s no good title in the vendor.

Tricomdas Covverji Bhoje v. Gopinath Jin Thakur(li,
Multanmal Jayaeram v. Budhumal Kevalchend(2), and Sub-
baroya Reddiar v. Rajagopala Reddiar(3), followed.

Appeal by the defendant.

The facts of the case material to this report arc
stated in the judgment of Das, J.

S. N. Roy, for the appellant.

S. M. Mullick and Sarjoo Prosad, (for Kailas-
pati, for the respondent.

Das, J.—In this suit the plaintifis claim to
recover the sum of Rs. 4,200 from the defendant or in
the alternative for such damages as the Court may
think proper to award to them. The suit succeeded

in the Courts below and the defendant appeals to this
Court.

Shortly stated the facts are as follows: On the
18th February, 1911, the defendant sold a certain
property to the plaintiff for the sum of Rs. 4,200.
The defendant was the widow of one Bhagmal Sahu
and professed to transfer the property in question to
the plaintiff in her right as the widow of her deceased
hushand. It appears that Bhagmal had a step-brother
Ram Charan Sahu and on the 22nd November 1917
Ram Charan sold the property in question to one
Chakauri Singh. Tt is obvious that Ram Charan
claimed a title to the property by right of survivorship
to the exclusion of the widow Mussammat T.akhpat
Kuer. In 1919 Chakauri instituted a suit, being suit
no. 18 of 1919, as against the present plaintiffs and the
defendant for recovery of possession of the property
in question. Mussammat T.akhpat entered appearance

e

(1) (1917) L. I. R. 44 Cal. 750, P. C.,
(2) (1021) T. L. R. 45 Bom, 955.
@ (1915) T. L. R. 38 Mad. B87.
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Eobe suly an0 flec o writtel  statement whick
was rejectea on the grouna thai it had been filed toc
iave.  [he suit was however contested by the present
olainiifis.  On the i4th July. 1919, the Court of first
imstance decreed the suit of Chakaur: both as against
+he present plaintific and the present defendant  The
present  defendant  Mussammai  Lakhpat  was
apparently satisfiea wich the decree proncunced by the
Towrt of firsi instance, it the present plaintiffc
oresented an appeal uo this Cowrt The appeal did
10t proceed to a hearing because the parties, namely
she present platatiffs and Chakaurs, compromised the
dispute between thew.  The present plaintiffs paid
Rs. 6,800 io Chakanri and obtained a good title to the
lisputed property. ‘The present suit was institutec
on the 7th March 1925, by the plaintiffs for recovery
»f the suin of Rs. 4,200 which was the sum which they
nad paid to Mussarnmai Lakhpar on the sonveyance
»f the 18th Febrary. 1911

There 18 bu question thai she plaintitfs ave entitlec
« some sort of decres against the defendant if their
suit be within tune It was countended that the
present suit does not lie decause the plaintiffs were
aware of the infirmity of the title of the defendant.
But that question does not arise in view of the fact
:hat the conveyance imports #a covenant for title
inder section 35, clause {2j. of the Transfer of
Property Aci. That clause provides as follows

The seiler shml. 0é ugeniea & SOWAC, ¥16r. 06 puyer thab soe

mwerest whick the seiev protesses o iransizr “n “he ouver subaists
wid that ne nar aower s ransfer ke same

4nd chen tollows & provisy with which we are not
soncerned in this litigation. [i will be noticed that
the covenant which section 35, clause (£), imports

- nas nothing to do with the question whether the

buyer has or has not notice of the infirmity of the title
of the seller. The question whether the plaintiffs had
or had not knowledge of the infirmity of the title of
Mussammat Lakhpat ¢ therefore irrelevant.
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But then arises the yuestion whether the smg ic 92
within time It has been contended hefore us that if 777
the suit be regarded as a suit for damages for hreach ,a;x\fﬂf
of covenant under section 55, clause (2), then time  Hvm
hegan to run from the date of the conveyance, namely, ;o
the 18th Fehruary, 1911, and the suit must fail on the Prasir.
ground that it is barred by limitation. But that if
the suit be regarded as a suit for & vefund of the
purchase-money then Article 97 would apply and time
must run from the 14th July, 1919, when the consider.
ation must he deemed to have failed and that ever
on this view the suit must be dismissed as harred by
limitation. Now the suit is in substance a suit for
refunid of the purchase-money; but the plaintiffs have

alternatively asked for a decree

iham. 7

© It the plaintiffs be not deemed entitled t¢ recover the consider-
«tion money, & deeres for tho amount in claim may, by way of
4amages, be awarded to the pleintifis sgeinst defendant no. 1.7

But in the view which I take 1t is immaterial tc
sonsider whether the suit is a suit for refund of the
purchase-moneyv or a suit for damages for breach of
the covenant under section 55, clause (2), of the
Transfer of Property Act. In Tricomdas Cooverj:
Bhoja v. Gopinath Jiw Thakur(t) it was pointed out
py the Judicial Committee that to a suit for royalties
due under a registered lease of certain land with the
right to dig coal, Article 116 of the Limitation Act
* for compensation for breach of a contract in writing
registered * and providing a six years period of limita-
tion, and not Article 110 for *a suit for arrears of
rent * and giving only three years, must be held to be
applicable. Tt will be noticed that the suit which was
before the Privy Council was a suit which directly
came within Article 110 of the Limitation Act. It
was undoubtedly a suit for arrears of rent and Article
110 clearly applied giving only three years for the
commencernent of the suit. But the Judicial

Ty (I017) 1. T R. 44 Cel. TR P. C.
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Committee pointed out that if Article 116 does apply
to a case then it is quite immaterial to consider
whether the case does not fall under some other provi-
sion of the Limitation Act. Tt will be useful to cite
the following passage from the judgment of the
Judicial Committee which appears to me to be directly
in point : ** Both these Acts draw, as the Act of 1859
had drawn, a broad distinction between unregistered
and registered instruments much to the advantage of
the latter. The question eventually arose whether a
suit for rent on a registered contract in writing came
under the longer or the shorter period. On the one
hand it has been contended that the provision as to
rent iz plain and unambiguous, and ought to be
applied, and that in any case ‘ compensation for the
breach of a contract > points rather to a claim for
unliquidated damages than to a claim for payment of
a sum certain. On the other it has been pointed out
that ‘ compensation ’ is used in the Indian Contract
Act in a very wide sense, and that the omission from
Article 116 of the words, which occur in Article 115,
and not herein specially provided for’, is critical”
and then their Tovdships proceed to make these obser-
ations @ ° Article 116 is such a special provision, and
is not limited, and therefore, especially in view of the
distinction long established by these Acts in favour of
registered instruments, it must prevail. There is a
geries of Indian decisions on the point, several of them
in suits for rent, though most of them are in suits on
bonds . and then their Lordships proceed to discuss
the decisions of the Indian Courts. T regavd the
decision of the Judicial Committee as establishing that
where the suit is in substance a suit based on a regis-
tered document and where such a suit can he regarded
as a suit for compensation for breach of a contract
then Article 116 must apply although such a snit may

fail under some other provision of the Indian
Limitation Act. ’

But then arises the interesting question what g
the starting point from which limitation would begin
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to run? Mr. S. N. Rai appearing on behalf of the
appellant contends that limitation would begin to run
from the date of the contract, namely, the 18th Febru-
ary 1911. Mr. S. M. Mullick contends that limitation
would run from the 14th July 1919 when the claim of
Chakauri was established as against the parties to
this litigation. In my opinion the decision of
Macleod, C.J., in Multanmal Joyaram v. Budhumal
Kevalchand(t) is conclusive of this question. The
facts were as follows: In 1911 the plaintiffis bought
two lands under a registered sale deed, and went into
possession. One of the lands was let to a tenant.
The tenant claimed the land as his own; and establish-
ed his title to the land in 1913: the decree was
confirmed by the High Court in 1916. In 1917 the
plaintiffs sued their vendors for cancellation of the
sale of 1911, and to recover the consideration money
together with the amount spent by them in improving
the land and the costs incurred by them in defending
the suit brought by the tenant. The trial Court held
that the consideration for the sale failed in 1913 when
the tenant established his claim in a Court of law and
that the suit was harred by Article 97 of the T.imita-
tion Act. On plaintiffs’ appeal it was held by the
Bombay High Court that Article 116 applied and that
time began to run from the date when the tenant
established his title to the land in 1913. The learned
Chief Justice in deciding the case prominently
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Dug, Jd.

referred to a decision of the Madras High Court in -

Subbaroy« Reddiar v. Rajagopala Reddiar(®). That
was a suit by purchasers to recover the amount paid by
them to the defendants or. their predecessors for a
certain property on the ground that the consideration
for the sale failed when the plaintiffs were deprived
of possession. In deciding the case the learned Judge
in the Madras High Court said as follows: *‘ In the
present case, the conveyance was prima facie
unimpeachable, and T do not think the construction to

(1) (1921) L L. B. 45 Bom. 955.  (2) (1915) 1. L. B. 88 Med. B8T.
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whick the ivlease of Unanammal lent itself 1o the eye
of law, can be said fo amount to a knowledge of the
defact of title  On the second question as to when the
~ause of action for damages arose, a very iarge number
of cases were -uoted before me These cases can
roughly speaking be classified under three heads:
‘n) where from the iuception the vendor had no title
1o convey and the vendee has not been put in possession
of the property, (b} where the sale is only voidable on
he objection of third parties and possession is taken
tnder the voidable sale; and (¢) where though the
sitle is known to be imperfect, the contract is in part
:arried out by giving possession of the properties.”
Now stopping here for a moment it will be noticed that
she present case falls under head (b) where the sale is
nly voidable on the objection of third parties and
possession is taken under the voidable sale. It was
~ontended hefore us that the sale was not voidable but
void ab initio since it has been found that Mussammat
Lakhpat had no title whatever to convey. But this
point was very completely dealt with in the judgment
of the High Court, where it was pointed out that a
sransaction cannot be regarded as void ab initio where
roth the parties consider that the vendor has a good
title to convey. This being so, as between the parties
to this litigation it cannot be regarded that the sale
was void ab initio and there is no doubt that possession
was taken under the voidable sale. Now proceed-
ing the learned Judge continued to say as follows:
" In the second class of cases the cause of action car
arise only when it is found that there is no good title.
The party is in possession and that is what at the
»utset under a contract of sale a purchaser is entitled
:6, and so long as his possession is not disturbed, he is
not damnified.”” The learned Chief Justice of the
Bombay High Court adopted the reasoning of this
sase and held that in the case before him time began
;0 run only when the tenant established his claim as
against the vendor and the vendee. This case in my
“udgment applies 7c the facts of this cage. It must
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‘herefore be held thiat time HEZAL 0 rau IT0IL vl 14k , _12;
July. 1919, and as the sult has been brought within
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six vears from that date the snit is well within time T ——
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Benyal Tenancy Aet, 1885 [Act VIII of 185, seclons
55, 167 and 171—occupancy holding—mnon-transferability
presumption as to—decree for rent—landlord purchasing
holding, whether bound tc annut incumbrance—incumbrancer

whether is  subsequent  mortgagee—londlord  purchaser
whether can be redeemed

Non-transferability pemg the ordinacy -nedemy of av
secupaney holding, it will be presumed that the holding is not
transferable until if is shown that it is transferable hy cnston:
ar consent given by the landlord.

Bhiram  Ali Shak  Shikder =~ Gopr Konth  Yhaha(l
‘ollowed.

A landilora who nas purchaseo s NOn-wransierabie oCeu-
pancy hoiding in execution of his decree for rent can. cus
landlord. ignore a mortgage of the hoiding without formaliy

snnulling the incnmbrance wndav sechior: 187, Bengas Tenaney
set. 1885

The holder or 4l (LCUMDISGCE TGN tHE (EOANT OI & NOL
aansferable occupancy hoiding cannot. by reason of the

*Letters, -Patent Appesi no 8 of 1028, sgainst & demsmn of

floss, J., dated the 22nd February, 1998, mmodifying 5 decision of
W. H. Boyee, Ezq., 1.0.8., District Judee of Bhagaipur. dated tha 4tk

June, 1824, which modxﬁed a decision of Babu Radha Krishna Prased.
Munsif of Madhipurs, dated the 27th Bepteinber. 1828
S0 01 10X B.4% Jal. 30K




