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allowed by the District Judge was Rs. 1,236. This
however, was in accordance with the General Rules
and Circular Orders of the High Court. Having
regard, however, to the fact that the will propounded
was the genuine will of the testator and the applica-
tion for letters of administration fails merely because
the will was not properly attested, the costs in this
Court as well as in the Court below should come out
of the estate dealt with in the will. With this slight
modification this appeal is dismissed.

MacprERSON, J.—T agree. Indeed I go some-
what further and hold that the pleader was purely a
witness to the deposit of the will, was not asked by
the testator to attest his will and had no animus
attestandi.

APPELLATE CRIMINAL.

Before Kulwant Sahay and Macpherson, JJ.
RAMCHANDRA PADHI
.
KING-EMPEROR.*

Code of Criminal Procedure, 1898 (det V of 1898), sec-
tions 195(3) and 476B—Munsif, whether subordinate to
Subordinate Judge of Sambalpur within the meaning of -the
sections—Bengal, Agra and Assam Civil Courts Act, 1887
(det XII of 1887), section 21, clauses (2) and (4)—notification
—appeal, whether lies from an order of appellate court mulking
complaint after subordinate court refuses to do so.

Section 21 of the Bengal, Agra and Assam Civil Courts
Act, 1887, provides:

A € T an appeul from a decree or-order of a Munsif
shall lis to the District Judge: «....ooiie o, (4). The High- Court
niay, with the previous sanction of the Local Government,- direct, by

*Circuit Court, Cuttack. OCriminal Appesl no. 2 of 1928, from a
decision of Babu Sadhu Charan Mshanty, officiating Subordinate Judge,
Sambalpur, dated the Tth July, 1928,
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notification in the official Clazetts, that sppeals lying o the District
Judge under sub-section (¥) from all or any of the decrees or orders
of any Munsif ohall be preferred to the Cowt of such Subordinate
Judge us tnuy be mentioned in the notificstion and the appeel shall
thereupon be preferred accordingly.”

By a notification in the official gazette of the 4th March,
1907, the High Court, with the previous sanction of the Liocal
(Government, directed that appeals lying to the District Judge
of Manbhuin-Sambalpur from the district of Sambalpur should
be preferred to the court of the Subordinate Judge ot
Hambalpur. :

Held, that as, under the notification, all .appeals from the
decree or order of the Munsif lie to the court of Subordinate
Judge of Sambalpur, the latter court is ‘* the court to which
appeals ordinarily lie >’ within the meaning of section 195(3),
Code of Criminal Procedure, 1898, and, therefore, that it is the
superior court which is empowered under section 476B of the
Code to make a complaint which the subordinate court of the
Munsif might have made.

Sudarsan Behra v. The King-Emperor(1) followed.

Query : Whether an appeal lies nnder section 476B from
an order of the appellate court making a complaint after a
snbordinate court has refused to do s0?

Moideen Rowthen v. Miyassa Pulavar(®) and Ranjil
Narayan v. Ram Bahadur(3), veferved to. :

The facts of the case material to this report are
stated in the judgment of Macpherson, J.

D.P. Das Gupta, for the appellant.
B. N. Das, for the respondent.

Macprerson, J.—This is an appeal by Ram-
chandra Padhi under section 476B of the Code of
Criminal Procedure in respect of the complaint of an
offence under section 199 of the Indian Penal Code
made by the Subordinate Judge of Sambalpur against
the appellant in respect of an affidavit of appellant on
the 27th Fehruary, 1928, in which he swore that

R

(1 (1927) R Pat. T. T, 104, C(2) (1928) T T R, 51 Mad. 777,
(31 (1920 T. T.. R. 5 Pat. 262.
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service of suminons on Labanidhar Hota had beern

Rayomavors Iade at Sankhala in the manner stated in the report

of the process-server Radhakanta Gartia. The
process-server had reported that he had tendered the
summons to Labanidhar Hota personally at Sankhala
but he had refused to accept it, and the summons had
accordingly been affixed to the door of his house
Labanidhar’s case is that he was not at Sankhala at
that period, does not yet live there and was neve:
sffered the summons there or elsewhere, and he accord-
ingly applied to the Munsif for the prosecution of the
peon and the appellant in respect of the report anc
affidavit respectively

The Munsit disinissed the application but on
appeal the learned Subordinate Judge found that the
nrocess had not been tendered to Labanidhar Hota at
all either at Sankhala or elsewhere but that the peon
when giving delivery of possession on another proces:
at Salesingha, a village two miles from Sankhala, had
also taken the signature of the witnesses to the delivery
»f possession on the summons addressed to Labanidhar
and had subsequently writter up at Sambalpur his
seport of service of the summons antedating it and
falsely stating therein that he had tendered the
process to Labanidhar Hota at Sankhala. The
appellant knowing that to be false, filed an affidavit
m support of it. The learned Subordinate Judge
sresented a petition of complaint under section 19¢
against both the peon and the appellant. The peor
nas not appealed

It has been decided 1n Rangit Narayun Singh v
Ram Bahodur(t) that an appeal lies under sectior.
+76B from an order of the appellate Court making
3 complaint after a subordinate Court has refused tc
io so. That view is not accepted by, among others.
she High Conrts of Calcutta, Lahore and Madras
in a recent case(®) the Madras High Court has
ronsidered and dissented from the decision cited] ana

109 T V. R % Pab 9A% % (I9RYF T M ST Maq "



FOL. VAL ~aUNe  WHRiER 43
(VUL OPLINUL IL Itay Ol 4 PLuper case atisiug reguite ¥4

re-examinatior. by the Fatna Hign Court. 30 far 4s pacnaos
the present cas: Is voncerned, it will be found thar d Paom

Joes not matter whether ar appeal hies o1 only an T

application in revision since the only pome Pressec  muwenow
before us is that the learned Subordinate .JTudge had ne s
iurisdiction to make a complaint -

{n support of thal arguiment tne learned Advocale
wntends that the learned Subordinate Judge 1s not the
Sourt to whom the Munsif s subordinare within the
meaning of section 385(F) of vhe Code of Crinuna.
Procedure inasmuch as appeals v not ordinarily e
t0 him from the appealable decrees of the Coart of the
Vlunsif and accordingly he 13 not the superior Conrt
within the meaning of section 4765  The pomne was
Jealt with in the case ot Sudarsan Before v The King
Amperor(t) in which 1t was pomied vub ui u precisel.
similar case that the lemrned Swpordinate .udge o
Sambalpur had rightly held that under the provisions
if section 195 read with section 21(2) aud (4) of ths
Bengal, Agra and Assami Civil Courts Aet (XII o*
1887) the appeal lay to i Under section 21(2) 0*
Act XIT of 1887 an appesl from « decree or order o2
3 Mumnsif shall lie to the Distrin Judge put undes
sub-section (4) the High Court may  with the previous
sanetion of the Local Governwent, direct by notifica
:Aon in the othelal gazette, chat appeals yymg to the
District Judge under sut-sectiosn (23 frow ail ov any ot
‘he decrees or orders of any Munsit shall ve prefervec
0 the Court of such Subordipate Juoge is may be
nentioned 1n the notfication aus the  appeat shal
hereupon be preferred accordiugsy By a notification
of the 4ith March, 1907 puplishea i Pare I, page 417
of the Calcutta Gazetie of 1907 the Hign Court witt
rhe previous sanction of the Local Grovernment directec
shat appeals lying to the Dhistrict Judge or Manbhum
Sambalpur from the districe of Sawbaipas should be
oreferred tc the Courr ot the Subordinate Judge ot

FRRE SO - - PN
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8. Sambalpur. As under that notification all appeals
; weaons 116 tO that Court, it is clearly the Court to which
Paom  appeals ordinarily lie within the meaning of section
L 195(3), particularly in view of the proviso, and, there-
hwreros, 1076, the superior Court which is empowered under
section 476B to make the complaint which the subordi-

M-WPH?‘-- nate Court of the Munsif might have made.

S0ON
The contention being unfounded and no other
point being urged the appeal fails and is dismissed.
We make no order as to costs.
KurLwant Sa”ay, J.—I agree.

Appeal dismissed.
8. A K. :

APPELLATE CIVIL.

Before Duas and James, JJ.
MUSSAMMAT LAKHPAT KUER
v.

DURGA PRASAD.*

Limitation Act, 1908 (det TX of 1908), Schedule 1,
Article 116-——refund of purchase-money, suit for—limitation,
terminus a quo—covenant of title—knowledge of the infirmity
of vendor’s title, whether material—Transfer o} Property Act.
1882 (Act TV of 1882), section 55(2).

HEvery conveyance imports a covenant of title under
section 55(2), Transfer of Property Act, 1882, and this is so
irrespective of the question whether the buyer has or has not
notice of the infirmity of the title of the seller.

1928,

Dec., &.

A suit for refund of the purchase-money paid under a
registered instrument, on the ground that consideration for

*Appeal from  Appellate Decree no. 372 of 1927, from & decision
or H. L L. Allanson, Ksq.. 1.0.8,, District Judge of Gaya, dated the
a4th November, 1926, confirming o decision of Babu Akhury Nityanand
Singh, Subordinate Judga of (Gaval dated the 28vd April, 1926,



