
attention of the committing MagivStrate should be 1̂ 28, 
called to the fact that he recorded the age of Palku Singh 
as 40 and of his son paryag as 35. '

The separate sentences passed on the petitioners 
under section 147 are set aside. The sentences on 
Ajodheya and Nokha iinder section 326/149 are All an son, 
reduced to the period already served. The sentences 
on Paryag and Palku are reduced to one year’s 
rigorous imprisonment. The separate sentence on the 
remainder will be treated as a consolidated sentence 
of 4 years under section 326/149.

T errell, C.J.— I agree.
Sentences modifi^ed, 
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Before Terrell, C.J. ayid Fazl Ali, J.

J H A E IG O P E  192S.
V.

K IN G -B M P E E O E * ' AugmU U\

Code of Criminal Procedure, 1898 ( 4 ct V o/ 1898), 
section l&l— provision mandatory— Court, jurisdiction o /, to 
refuse to grant copies— court, poiver of, to looh into police 
diaries for the purpose of finding out contradiction— statement 
hefore police, lohether can he iised by prosecution for 
corroborating statement made in court.

The language of section 162, Code of Criminal Procedure,
1898, is mandatory and, therefore, once an application has been 
made by the accused for copies of statements recorded under 
section 161, the court has no jurisdiction to refuse lUiless the 
case comes under the second proviso to section 163.

Ram Gulam Teli y . King-Em perorm , follov^e^.
Maduri Sardar v, dissented from. ;; ;
A. statement recorded under section 161 cannot be: used 

by the proseoution for its own purposes and apecially for the 
purpose of corroborating the statements made by prosecution 
witnesses in court. «

^Criminal Appeal no. 102 of 1928, from a decision of Balni Kaniala 
Prasad, Assistant Sessions Judge, Patna, dated the 21st April, 1928. 
a) (1026) I. L, -R. 7 Pat. 2Q5. (2) (1927) I. L. E, 54 Cal. 307.



1928. The facts o f the case material to this report are
stated ill the judgment of Fazl All, J.

Kxl'aEmpekoh. for the ftppellcintb.
C. M. Agarwala (Assistant Government Advo­

cate), for the Crown.
Fazl A lt, J .—The appellants were tried by the 

Assistant Sessions Judge of Patna and a jury for an 
offence imder section 397 of the Indian Penal Code. 
The majority of the jurors found the appellants 
guilty under section 395 of the Indian Penal Code and 
the learned Assistant Sessions Judge has accepted the 
verdict and sentenced the appellants to various terms 
of imprisonment and to pay certain fines.

It is contended by Mr. Yunus on beh«,lf of the 
appellants that the appellants did not have a fair 
trial in the Court below and that they were seriously 
handicapped in their defence because the learned 
Assistant Sessions Judge refused to grant them copies 
of statements made by certain important prosecution 
witnesses before the police to which they were entitled 
under the provisions of - section 162 of the Code of 
Criminal Procedure. It appears that some of the 
prosecution witnesses had been examined twice by the 
investigating officer and when the appellants made an 
application before the Committing Magistrate for 
copies of their statements, they were supplied with 
copies of those statements only which had been made 
by these witnesses on the first day and not o f those 
made on a subsequent day. It is said that these 
witnesses had not named the appellants when they 
were first examined and that the appellants did not 
know either that these witnesses had also been subse- 
quently examined or that they had named" any of the 
accused before the police on the second occasion. The 
investigating officer was examined on the 14th, 16th 
and 17th April before the Assistant Sessions Judge in 
the course of the trial of the present case, and on the
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I7tli April lie made the following statement in re- 
e s s i i i i n s L t i o n . J h a r i G ope

“ On the 9th December, 1927, I again questioned the prosecution 
witnesses if they bad recognized m j  thief and some of them gave ^
names of some of the thieves saying that they had not named them Ĵ Û'EaOK. 
before on account of the fear of the Goalas.”

F a z l  Ali, J.
There is a note in the deposition of this witness 
indicating that the question in reply to which the 
above answer was given was objected to on behalf of 
the accused then and there; but the learned Assistant 
Sessions Judge allowed the Sub-Inspector to answer 
the question and recorded the answer. On the same 
day the accused filed an application before the Assist­
ant Sessions Judge, in which they prayed that copies 
of the statements made by the witnesses before the 
police on the second occasion be supplied to them and 
the witnesses be recalled and the accused be given an 
opportunity of cross-examining them, with regard to 
those statements of which they had no knowledge 
previous to the evidence given hj the Sub-Inspector 
that day. The learned Assistant Sessions Judge, 
however, refused the application, the main ground for 
refusal being stated by him to be as follows :

“ It is therefore clear from the language of the proviso (to section 
162 of the Code of Criminal Procedure) that the court is to grant 
the copy if it is found on the examination of the ■witnesses that there 
are stateinents in the record of the poHce which may be uBed for 
contradicting statements made by the vtntnesses before the court and 
it is in that ease that the copy of the diary is to be given. I have 
looked into the statement made by the witnesses who named some 
of the thieves on 9th December, 1927, and I don’t think there is any 
statement which rhay be used to contradict the statement already made 
by them before the Court. That being the case, I do not think it is 
necessary that I should postpone the hearing of this case for giving 
copies of the statemexits to the accused and recalling the witnesses.”

It is contended by Mr. Yunus that the learned
Assistant Sessions Jiilge has entirely miseonstrued
the provisions o f section 162 of the Gode of Crimiiial
Procedure is. holding that according to that section
a copy o f  the statement made by the prosecution
witness before the police could be* granted only if  the
witness had made a contradictory statement in Court.
The question as to what section 162 of the Code of

2
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1928. Criminal Procedure lays down lias been very fully
considered by a Division Bench of this Court in the

 ̂ case of Earn Gulam Teli v. The King-Emferori^)
King- where both the learned Judges expressly dissented

Empebor. view taken in Maduri Sardar v. The
Fkzh All, J. Emperor{^) that before a copy could be given some 

foundation must be laid in cross-examination for the 
suggestion that the evidence given in Court was 
contradicted by a previous statement recorded under 
section 161 of the Code of Criminal Procedure. 
Jwala Prasad, J., in dealing with this question 
observed as follows; “  The words ‘ refer to such
writing ’ (in section 162) do not in any way restrict 
the right of the accused to obtain the copy nor is the 
writing to be referred to for the purpose of seeing 
whether there is any contradiction or not between the 
statements made in Court and the statement recorded 
by the police officer.”  I fully agree with the view taken 
by the learned Judges in that case and am of opinion 
that the learned Assistant Sessions Judge was wrong 
in not allowing the prayer made on behalf of the 
accused in the application of the 17th April. In this 
case the accused had applied before the Committing 
Magistrate for copies of the statements to which they 
were entitled and it was not their fault if the copies 
of all the statements made by the prosecutioii witnes­
ses before the police were not supplied to them. 
They made an application to the Assistant Sessions 
Judge as soon as they learnt that there were other 
statements than those of which copies had been 
supplied to them. The learned Assistant Sessions 
Judge does not say that the application was unreason­
able. He rejected the application on the ground that 
he had gone through the statement and he did not 
find it in any way contradictory to the statements 
made by the witnesses in Court. It is clear that the 
learned Assistant Sessions Judge was wrong in refus­
ing the application on this ground. The language
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of section 162 is mandatory and the learned Assistant 
Sessions Judge had no power to refuse tlie application 
once it had been made unless the case ca,me under the v.
second proviso to section 162 of the Code of Criminal 
Procedure and in his opinion the statement made by 
the witness w'as not relevant to the subject-matter of Fazl Ali, j. 
the inqiiiry or trial and that its diselosnre to the 
accused was not essential in the interests of j.ustice 
and was inexpedient in the public interest. Further 
there is nothing in vsection 162 of the Code of Criminal 
Procedure to authorize the Court to look into the 
statement in the police diaries for the purpose of 
finding out whether it is contradictory to the state­
ment made in Court or not before granting' the 
application. This is really the function of the lawyer 
for the accused after a copy of the statement has been 
granted to him. There may be cases in which the 
accused or his lawyer is inclined to treat certain 
statements as contradictory whereas the Court may 
think there are no contradictions and there is nothing 
in the Code to suggest that the decision of the Court 
on the point must prevail; nor is there anything in the 
language of the section to suggest the view that the 
accused are to be debarred from examining the state­
ments for themselves to find out if there are any 
contradictions, merely because the Court has formed 
an opinion that there are no contradictions.

It is next contended by Mr. Yunus that the 
learned Assistant Sessions Jud.ge ŵ as wrong in allow­
ing the investigating officer to state in re-exaniination 
that some of the prosecution witnesses had named 
some o f the accused. In my opinion this contention 
is equally sound. Section 162 clearly provides that 
statements made before the police can be used only 
by the accused* and that also only for the purpose of 
contradicting the prosecution witnesses. There is 
nothing in the Code to justify the ilse of these state­
ments by the prosecution for its own purposes and 
especialy for the purpose of corroborating the state­
ments made by prosecution witnesses in Court. This
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being tlie law, tlie accused properly objected tô  tlie 
JH-u’a gope P̂ ’ocedure when the Sub-Inspector was re-examined 

V. on the point, and in my opinion the learned Assistant 
eSfrob eJiidge was wrong in overruling the objection.

r-izi 4.1 r j  Mr. Yuniis then draws onr attention to an 
‘ ' application on behalf of the accused in which they

made a grievance of the fact that the order which the 
Assistant Sessions Judge recorded on the 17th April 
and by which lie refused to give to the accused copies 
of the statements recorded in the police diaries had 
been read out by the learned Judge within the hearing 
of the jurors. This order says definitely that the 
prosecution witnesses had made the same statements 
before the police as in Court and that there were no 
contradictions in the two statements, and it is difficult 
to say how far this view expressed by the Judge would 
have weighed with the jurors in forming their opinion 
as to the reliability of the prosecution witnesses. In 
my opinion it was not proper for the learned Assistant 
Sessions Judge to have read out the order in Court 
within the hearing of the jurors, and if he had done 
so it was proper for him to have cautioned the jurors 
and explained to them that the statements made 
before the police were legally no evidence in the case 
and that consequently they should not be influenced 
by the note made by the Assistant Sessions Judere that 
there were no statements in the diaries that might be 
used to_ contradict the statements made by the 
prosecution witnesses in Court.

In my opinion the errors pointed out on behalf of 
the accused are more than mere irregularities and it 
cannot̂  be said that the accused were not handicapped 
in their defence in consequence of those errors. 
Under the circumstances, it is only ̂ fair that: the 
appellants should have a retrial, which they claim.

I  would, thei’efore, set aside the conviction and 
sentences and send back the case for retrial by the 
Sessions Judge of Patna or any other Court competent 
to tr j the ca«e. ■ ; ■ ■,
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All the appellants except Cliamari Gope and Gofe 
Faiijdar Gope are to be released on bail to tlie satis- ■«.
faction of the District Magistrate to appear when 
reqiiired. Chamari Gope and Faujdar Gope, wlio 
are on bail at present, will execute fresli bail bonds to F.ixi Ah , j, 
the satisfaction of the District Magistrate to ensure 
their attendance when required.

T errell, C.J.— I agree.
Re-trial ordered.
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A PPELLATE CIVIL.

B efore Das and W ort, J.J. 

S U B H A G  C H A M A E
1928.

N A N D  L A L  SA H U .^

MaMcious prosecution— suit for damages— com plam t
against plaintiff dismisse.d—process not issued— suit, maintain- 

fUity of.

A  suit for damages for malicious prosecution cannot 
proceed when the proceeding alleged to give rise to tlie cause o f  
action had ended in the dismissal o f the com plaint under 
section 203 of the Code o f Criminal Procedui'e, 1898, and no 
process had been issued against the plaintifi ; and the m ere 
fact that the plaintiff had cross-exam ined the witnesses fc5r 
the com plainant cannot alter the character of the proceedings.

Golap Jan Y. Bhola NatJi K h e tr y {l ) , follow ed.

Groiody Y.  (2), distinguished.

Yates Y.  , referred to.

^Appeal from  A ppellate Order n o , :28o o f 1927, from  an order o f 
A . C, D av ies, E^q.,; i .c '.s ., D istrict Ju dgej S h a ia b a d , dated the 24th 
Septem bery 1927, reversiiifT a decision  o f Babu U m akant Prasad Sinha, 
M im sif, Sasanun, dated the 1 1 th M arch , 1 V)2 ^.

(1) (1910-11) 15 Cal. W. N. 917. (2) (1912-13) V  CaL W. N. 554.
(8) (1884-85) 14 Q. B. D. 6̂ 8.


