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APPELLATE CRIMINAL.

Before Terrell, C.J. and Macpherson, J.
RATTAN DHANUK

v.

KING-EMPEROR.*

Approver—corroboration— Evidence Act, 1872 (det 1 of
1872, sections 4, 114, 133 and 134,

Held, on a consideration of sections 4, 114, 133 and 134
of the Tvidence Act, 1872, and of the case law on the subject,
that the following principles apply to the evidence of an
approver :—

{a) The evidence of an approver does not differ from the
evidence of any other witness save in one particular respect,
namely,

(b) that the evidence of un accomplice is regarded ab
initio as open to grave suspicion. Accordingly,

(e) if the suspicion which attaches to the evidence of an
accomplice be not removed, that evidence should not be acted
upon unless corroborated in some material particular, and,

" (d) if the suspicion attaching to the accomplice’s evidence
be removed, then that evidence may be acted upon even
though uncorroborated, and the guilt of the accused may be
established upon that evidence alone.

The facts of the case material to this report are
stated in the judgment of Terrell, C.J.

Sir Sultan Ahmed, Government Advaocate, for the

Crown, cited, inter alia, Rex v. Baskerville, (1) and
Ellahi Baksh (2).

The prisener was not represented.

*Criminal Appesl no. 42 of 1928, against 3 decision of J. G. Shearer,

Bsq., 1.c.8., Additions] Sessions -Judge.of Bhagslpur, dated the 19th
January, 1928. ‘
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Courtney Terrell, C. J. Thisisa jail appeal and
the eleven accused persons are not represented. We
have, however, carefully scrutinised the judgment and
we find that there is a point of law to be considered
on behalf of six of the accused.

The eleven persons were tried before the Addi-
tional Sessions Judge at Bhagalpur and assessors under
section 396 of the Indian Penal Code. The dacoity
in which they are said to have taken part was com-
mitted at the house of one Bachi Mandal on the even- °
ing of the 23th January, 1927. The principal evidence
against the accused persons and the only evidence as
regards six of them is the testimony of an approver
one Lachmi Bantar who made a lengthy confession
and gave evidence before the Court. As to five of the
accused persons the evidence of the approver has been
amply corroborated and the question arises whether
the Sessions Judge rightly convicted the remaiming
six on the unéorroborated evidence of the approver.
Section 134 of the evidence Act lays down that no
particalar number of witnesses shall in any case be
required for the proof of any fact and section 133
provides that ‘* An accomplice shall be a competent
witness against an accused person and a conviction is
not illegal merely because i1t proceeds upon the uncor-
roborated testimony of an accomplice.” With the aid
of the learned Government Advocate we have
considered the effect of these sections which
merely state in codified form the English common
law rule of evidence and have examined numerous
cases English and Indian with a view to ascertain the
principles upon which the Court applies these rules.
In my opinion the principles may be stated as fol-
lows :— :

() The evidence of an approver does not differ
from the evidence of any other witness save in one
particular respect, namely, |

_(b) that the evidence of an aocomplibe is regarded |
ab initio as open to grave suspicion. Accordingly,
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(¢) if the suspicion which attaches to the evidence 1928
of an accomplice be not removed that evidence shonld ™ jiop
not be acted upon unless corrohorated in some material Dasvex

particular, and, o
. . . . . Kiva.-
(d) if the suspicion attaching to the accomplice’s Eurznor.

evidence be removed then that evidence may be acted
upon even though uncorroborated, and the guilt of the Tmf,“g,
accused may be established upon that evidence alone. n

In view of the rule according to which the evidence
of an accomplice must be regarded with grave suspicion
it is the practice, amounting almost to a role of law,
that a jury must be warned expressly of the danger in
accepting the uncorrobhorated evidence of an accomplice
and if the warning is omitted a conviction based upon
such uncorroborated evidence must be set aside. And
in the case where there are several accused corrobora-
tion is required with respect to the guilt of each
individual accused, that is to say the fact that the
evidence of the accomplice is corroborated as to certain
of the accused does not amount to corroboration of
that evidence as regards the guilt of the other accused.
Tt must be remembered, however, that in dealing with
the requirement as to corroboration one is ex hypothesi
dealing with the case in which the presumption of
suspicion attaching the accomplice’s evidence has not
been removed. In cases where the tribunal is satisfied
for good reason that the evidence of the accomplice is
truthful the tribunal is under no obligation to demand
corroboration. ‘

Now in order to ascertain whether the evidence of
“the accomplice is truthful and therefore exempt from
the requirement of corrchoration the tribunal should
apply intrinsic as well as extrinsic tests but if having
applied these tests it comes to the conclusion that the
accomplice is*a truthful person the accomplice then
becomes an ordinary witness, section 134 ' bécomes
operative and the tribunal may proéeed to convict upon
his evidence alone.- In any circumstances it will be
seen that the acceptance of the uncorroborated testi-
mony of an accomplice must be an exceptional event
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1928.  and in India where special care is needed in scrutinis-

ing the evidence of witnesses in general and of accom-
plices in particular such a case will be even more

exceptional.

To hold as a general principle that the evidence

“of an accomplice cannot be accepted without corrobora-
tion would be to ignore not only the precise words of
section 133 but the whole course of established practice
of which that section is a summarised statement.
There is a tendency on the part of tribunals to imagine
that the rules of evidence are of a transcendental
character with come ulterior sanction other than the
practical exigencies of the administration of justice.
The rules of evidence are really nothing more than
rules of practical convenience. It is true that there
are some rules which have their origin in questions of
policy and in such cases the rule takes the form of a
specific enactment by the legislature forbidding. the
Court to take into consideration certain specified mat-
ters but the uncorroborated evidence of an approver
does not fall in this class and indeed in this country
by section 133 is expressly excluded from that class.
This question may be again viewed from another
standpoint. Courts of justice being concerned with
practical decisions demand proof in conformity with
ractical standards. There is no such thing as abso-
ute proof of the existence of any past event. The
standard of proof is fixed by the requirements of
practical safety in the light of common experience, of
action founded upon the state of belief induced by the
evidence. To require invariable corroboration of an.
;approver would create a standard of proof which might
.plunge the work of the Court and the detection of
crime. into futility especially in the case of the crime
of dacoity where detection of the individuals concerned
8 a matter of great difficulty and the crime itself is

yery common and vary grave,

The learned Sessions Judge whose judgme‘nt‘ vfre
have carefully studied together with the confession of
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the accomplice and his evidence given in open Courk
appears to have been fully aware of the principles I
have stated above and to have applied them with
special care. He examines the intrinsic character of
the evidence in order to ascertain whether it exhibits
any discrepancies. The story as told by the approver
has an air of inherent probability. His account of
the dacoity is told in great detail and is consistent
throughout. The description of the site is accurate
as is also the description of the house and rooms
entered and is such as would be difficult for a person
who had not seen them to acquire from others; where
the story is in conflict with the accounts given by
other witnesses there are excellent reasons stated by
the learned Judge for believing in every case of discre-
pancy that it is the other witness who is making a
mistake or telling an untruth rather than the approver.
There is no evidence of any enmity between the appro-
ver and the other accused and his story was not in the
least shaken by cross-examination. There is moreover
the fact of the corroboration of the approver’s story
with regard to the guilt of the five accused first men-
tioned. This fact while not amounting to corrobora~
tion of the approver’s evidence as to the remaining six
accused may nevertheléss be ~ properly taken into
account as one of the considerations pointing to the
conclusion that he is a witness of truth. . There is a
further confirmatory element of great importance.
Until the approver was apprehended and gave his
account, the police had in mind a theory of the series
of events which had takeriplace and of the persons
concerned whick thé évidence of the approver failed o
support. Had the approver been tutored by the police
1t 1s unlikely that the differences and omissions would
not have been supplied hy the police. Finally it must
be remembertd that the defence called no evidence to
contradict the story told by the approver. The
learned Additional Sessions Judge moreover saw the
‘agp:qo’ver and heard him give evidence and obtained,
the impression from his demeanour that he ought ‘tal
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he helieved. TIn my opinion the learned Additional
Sessions Judge in applying these intrinsic and extrin-
sic tests to the evidence of the approver was acting
with that degree of caution required by the general
practice of all British Courts and moreover observed
with care the special conditions presented by Indian
conditions and hy the circumstances of this case. He
has rightly accepted the evidence of the approver and
the convictions and sentences should not he disturhed,
The appeal must be dismissed.

MacprERsoN, J. I agree generally. No doubt
in actual practice the uncorrohorated testimony of
an accomplice will generally be insufficient to bring
home an offence to an accused person. The law on
the point, however, as laid down in sections 4,114,133
and 134 of the Indian Evidence Act gives no counten-
ance to the contention that the uncorroborated
testimony of an accomplice is necessarily insufficient
to establish a charge against an accused. The high
artificial value accorded by English law to the doctrine
that an accomplice is unworthy of credit unless he be
corroborated in materidl particulars, is not reproduced
in that enactment. On the contrary, it is in section
114 to which it is appended as Illustration (b), defi-
nitely designated a maxim, so that the Courts are
subject to no technical rule on the subject. Indeed
the Court is there enjoined in considering the
applicability of such maxims to the particular case
under decision to ‘‘ have regard to such facts as *’ are
set out in examples cited in each of which it ig at
least suggested that the maxim is inapplicable. Of
the nine presumptions of Fnglish law set out as illus-
trations and designated maxims Ilustration(b) is the
only one to which more than one such example is
appended. Manifestly therefore there is no conclusive

presumption againet the testimony of an accomplice

even when uncorroborated in material particulars.
Indeed so far from being enjoined to make such a
presumption in all cases the Court is not even em-
powered to do so. In considering whether to apply or
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not to apply the maxim it ix incumbent on the Court to
exercise a judicial discretion and to have regard to
the facts of the particular case. Thereafter if it
declines to make the presumption it will call for proof.
If 1t makes the presumption then under section 4 it
1s a rebuttable presumption, that is, the Court will
vegard the fact as proved unless and until it is dis-
proved.

It is in practice that the difficulty arises. 1t is
often met by simply treating the rebuttable preswmp-
tion which it 1s discretionary to make, as conclusive
and restricting the further enquiry to considering
whether the testimony of the approver or other
accomplice is corroborated in material particulars as
to the occurrence and as to the participation therein
of each individual accused. Such a course has not
infrequently received approval in judicial expres-
sions of opinion evoked hy the peculiar circumstances
of the case in which they arose and it doubtless secures
the ‘safety’ at which it aims but it does so only by
jettison of the statutory provisions of law and even
hy tilting the scales of justice. And of course the
discretion of the Judge cannot be fettered by such
dicta. As was well said by Jenkins, C.J. in ‘4dn
Attorney, Inre’ *‘ Not one jot or one tittle can
be taken away from or added to the plain and express
provisions of the Legislature by any decision of the
Court; nor can this discretion vested by the section in
the Court be crystallized or restricted by any series

of cases : it remains free and untrammelled to be fairly

exercigsed according to the exigencies of each case.”
And again, as was pointed out in Gardner v. Jay (1),
when a tribunal is invested by statute with a discre-
tion without, any indication of the grounds upon which
the discretion is to be exercised; 1t 1s a mistake fora
superior tribunal to lay down any rules with a view to
indicating the particular grooves in which the disere-
tion s‘hﬂu%d run.  Here the dicta would actually defeat

(1) (1917, 86 L. 1. K. B. 2.
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the intention of the Legislature as laid down in the
provisions cited. In fact not only is there no conclu-
sive presumption but it is not even imperative to make
a rebuttable presumption. There is only a maxim
which the Court is authorised in its discretion %o
apply or not to apply. If the maxim is not applied by -
the Court the defence has the right to prove that it
should be applied; if the maxim is applied the prose-
cution has the right to disprove its applicability in
the circumstances of the particular case.

No doubt the same result will often be reached in
a case by following the course mentioned as by follow-
ing the terms of the statute. TFor instance, in the
latter case the Court may demand rebutting evidence
of -great cogency, before regarding as ‘disproved’ the
‘fact’ which in its discretion it judges it right to
‘presume’, that is to say, to regard as proved subject
to rebuttal or disproof by the prosecution. But there
are certainly cases, as the qualifications to Illustration
(b) to section 114 abundantly demonstrate,—excep-
tional cases perhaps—in which the Court is warranted
in declining to apply the maxim and will thereupon
call for proof of the ‘fact’ embodied therein. The con-
siderations to which the Court must have regard in
determining whether to apply or not to apply the
maxim certainly include the intrinsic character of the
deposition of the accomplice as well as extrinsic
circumstancés which tend to establish that in impor-
tant particulars where his tesitimony can be satis!
factorily tested, he has shown himself a witness of
truth. In such case the Court clearly does not err
in law in declining to apply the maxim.

On a perusal of the record and judgment before
us I am satisfied that in this particular instance’the
learned Additional QSessi_ons Judge was right in hold-"
ing that the approver was a witness of truth in
respect of all he stated, including his testimony as to
the complicity of the six appellants in Tespect 6t whom
he is not corroborated in material particulars,”in
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declining in the circumstances to apply the maxim in 1028
Ilustration (b) to section 114 and, in the absence of 5~
any proof of the ‘fact’ set out in the maxim, in Daoex
convicting the said appellants on the testimony of the o
approver. At the same time T desire to add that in. EE;;:&.
@ long experience of criminal cases in India I have: '
found only a few other instances in which I inclined H;g:“?“
to convict or to maintain a conviction depending on: a
such uncorroborated testimony

Appeal dismissed.
APPELLATE CIVIL.

Before Adami and Fazl Ali, JJ.
MATURA SUBBA RAO
v.
SURENDRANATH SAHU.* Talg, B

1028.

Mortgage—covenant not to redeem or mortgage or sell
mortgaged property for certain years—right of pre-emption,
creation of, tn favour of mortgagee, whether clog on redemp-
tion—pre-emption, right of, fto exist during the life-time of
the parties, whether offends rule against perpetuities.

A condition whereby the mortgagor binds himself not to
redeemn the mortgaged property or to mortgage or sell 1t for

certain years is not necessarily a clog on the equity of
redemption. = '

Muhammad Ibrahim v. Muhammad Abiz Kroshi (1) and
Ram Beran Singh v. Ram Ker Singh (2), followed.

A covenant in a mortgage deed creating a right of pre-
emption in favour of the mortgagee, the operation of which

*Circuit Cdurt, -Cuttaek. - Appeal - from Appsllate Decree no. 52
of 1927, from a decision of Babu Brajendrakumar Ghosh, Subordinate
Judge of Cuttack, dated the 9th Juna, 1927, confirming s decision of

Babu. Rangalal Chatterjes, Munsif, 2nd Court of Cottack, dated the
17th July, 1925, : '

(1) (1910) 8 Tnd. Css. 10688, ~ (2} (1911) 10 Ind. Cas. 249, -



