
case in which there is neither any iiigeiiioiia device nor 
any attempt to defeat the policy of the Encumbered 

.BAM.4KUND Estates Act which does not prohibit the taking of
8ahay loans. As I have already pointed out, the covenant

liHwwvr repay the money borrowed is implied in the mort- 
gage and it is open to the plaintiff to enforce this 

Bingh. covenant without in any way interfering with the
F azl policy of the Act.

. I would, therefore, allov/ this appeal, set aside 
the judgment and the decree of the lower appellate 
Court and restore the decree of the first Court, The 
plaintiff will be entitled to his costs throughout.

D a s , J.— I agreo.

Appeal allowed.
S.A.  K.
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JAG-ESWAE M AN D AL
-----------
June, 26. ,
ĥdy, S. , SBIDHAR L A L  A D IT Y A D E B .*

Moftgage— decree for sale— Code of Gwil Procedure, 1908 
(Act V o/ 1908), Order X X X IV — pufchaser of a share of 
mortgagor's interest— not made party to suit-—right of 
redemptmi— payment of proportionate mortgage-deht—
mlculation to he made on the basis of the mortgage bond.

A purchaser of a share of the mortgag'or’s interest who 
was not made -a party to a suit of the morto-agee, who had 
obtained a decree under the Code of Civii Pr9 cediire, 1908,

■*̂ Second Appeal no. 92 p£ 1.926, irom a decision of Babu J. G. Bose, 
Subordinate Judge of Punilia, dated the BOth October, 1925, modifying 
& decision of Babu Sam Prasad Ghosal, of Puyulia, dated titsm  Julyi 1924.



is entitled to redeem the mortgage on payment of Ms pro- 
|K>rtionate share of the mortgage-debt, the basis of the
calculation being the terms of the original mortgage bond and HiHKAr
not the mortgagee’s decree.

Umesh GJiunder Sircar v. Zaliur Fatima 0-), and Ganga 'Seidhak 
Prashad Sahti v. The Land Mortgage Bank (2), followed. AnmA

Matru Lai v. Durga Kunwar (^), B et Ram v. Shadi .Deb.
Ram (^). Bihi Jan Bihi v. Sachi Beica (5), StihM v. Ghulam 
Safdar Khan (̂ ) and Ram Narain Sch, y. Sahdeo Singh Ĉ ), 
referred to.

Appeal by the defendants 1 and 2.
This appeal arose out of a suit brought by the 

plaintiff for a declaration of his title to a 5 annas
pies share in mauza Bantara and for recoYery of 

possession thereof with an alternative relief for 
a decree for redemption. The facts found were 
shortly these

Two brothers Eanchan Lai Singh and Gobinda 
Singh held a 9 annas pies share in raauza Rautara 
in niskar right, the share of Eanchan Lai Singli 
being 5 annas IJpies and that of his brother Gobinda,
4 annas. On the 7th of Phagun, 1301, B.S. (IStli 
of February, 1895) Kanchan Lai Singh (who, it 
appeared, had inherited his brother's share) settled the 
entire 9 annas 1| pies share with Guhi Bam, the 
father of the defendants 1 and % at an annual mnkar- 
rari rental of Rs. 74. 0n the same date he execnted 
an usufructuary mortgage in favour o f Guhi Ram 
for an advance of Rs. 1,200. It m s  agreed that the 
mortgagee should set off a sum of Rs. 50 out of the 
mukarrari rent of Rs. 74 towards the fepayment o f 
the mortgage: money Rs. 1,200 and by this arrange- 
iiient the entire ainount wag to be repaid witbiii 
a period of twenty-four years from 1302-1325, B.S.

(1) L. B. 18 Cal. t64. P. a
(2) fl8f)4) T. L. E. 21 CnI. nm. P. C.

(1920) T. L. R. 42 All. m ,  P. C.
(4) (101ft) T. L. R. 40 All. 407, P. 0 .
(5) (WOi) T. L. E. 81 Cnl. m ,  F. B,
(fi) (10-21) T. L . B , 48 All. m ,  P. C.
(7) (1922) I. L. E. 1 Pat. 88|.
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im. The mortgagee Guhi Ram thus became the mukarrari- 
"jIqes-wab '  ̂ annas pies interest and the usnfructii-

Mandal ary mortgagee thereof with the right to appropriate 
Es. 50 per year out of the mukarrari rent, and the 
balance Es. 24 was to be paid every year to the 

AorrrA proprietor Kanchan Lai Singh.
Kanchan Lai had two sons, Ramchandra and 

Pitamber, Ramchandra predeceased his father 
leaving a son Baidyanath who was also dead and was 
represented by his widow Srimati Dnrgamani Babi 
(defendant no. 3). Pitamber was also dead and the 
defendants 4-7 represented his interest.

After the death of Kanchan Lai his grandson 
Baidyanath and his son Pitamber executed a simple 
mortgage in favour of Guhi Ram on the 20th Bhaclra 
1305 (4th September 1898) mortgaging tlieir interest 
in the entire 9 annas pies share in the village. On 
the 11th Paus, 1305, B.S. (25th December 1898) 
Baidyanath and Pitamber sold 5 annas 1  ̂ pies share 
in the village to Jadab Lai Aditya Deb, the father of 
the plaintiff, for a sum of Rs. 2,499-2-0. The sale 
comprised other properties also with which we are not 
concerned. The 5 annas 1| pies share of mauza 
Rautara was on this date held by Guhi Ram under the 
usufructuary mortgage of February 1895 and hence 
it was stipulated that the purchaser would be entitled 
to take possession of this 5 annas and IJ pies share 
after the expiry of the term of the usufructuary 
mortgage and thus his possession was to accrue from 
1326 B.S.,, „ ,

The plaintiff’ s case was that out of the mukarrari 
rent of Rs. 74 payable by Guhi Ram u n d e r  the 
mukarrari of the 1 8th of Pebruary, 1895, he was 
entitled to realize Rs. 41-L154 as his rent prGpor- 
tionate to the 5 annas 1| pies share purchased by him 
from 1326, B.S. The defendants 1 and 2, the 
representatives of GuM Ram, however, refused to pay 
the rent to the plaintiff after the expiry o f the term 
of the usufructuary mortgage on the ground that they

2X8 THE INDIAN LAW REPORTS, [VOL. V III.



had purchased the interest of Baidyanath and Pitam- ?&28.
ber in execution of a mortgage decree against them.
The plaintiff’s case was that he was not aware of the handail 
mortgage or of the mortgage decree and on enquiry 
he had come to learn that a suit had been instituted 
upon the simple mortgage of the 4th of September,
1898, and decree obtained thereon in execution Deb. 
whereof the mortgaged property was sold and 
purchased by Guhi Ram himself, who obtained 
delivery of possession from Court. The plaintifi’s 
case was that he was entitled to possession in any event 
on redemption of his mortgage as he was not made 
a party to the mortgage suit.

The mortgage suit of Pitamber was instituted in 
1908 and a decree was made on the 14th of July, 1908, 
and the mortgaged property was sold in execution 
o f that decree on the 19th of February, 1912.

The defence of the defendants 1 and 2 was that
the purchase alleged to have been made by the pkin- 
tiS’s father was not a real transaction, but that it was 
a benami transaction, and that their father Guhi Ram 
had acquired a valid title by his purchase in execution 
of his mortgage decree.

The Munsif before whom the suit came on for 
trial held that the purchase under which the praintiff 
claimed, was a real and bona fide purchase for consider
ation. He further held that the mortgage o f Guhi 
Bam was a real transaction and that the plaintiff was 
a necessary party to the mortgage siiit of Guhi RaBa, 
and as he had not been made a party he was still 
entitled to redeem. A  question arose as regards the 
terms upon which redemption should be allowed, and 
the Munsif directed that the plaintiff should be 
allowed t o ‘redeem by paying the defendants 1 and 2 
his share of the mortgage debt with interest. He 
directed an account to be taken of the money that 
might be due to the defendants 1 and 2 proportionate 
to the 5 annas 1| pies share of the mortgaged property 

- purchased by the plaintiff on the basis o f the mortgage
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1928.. bond with interest thereon at the bond rate till the 
Y T — ~  date of the decree in the mortgage suit of Guhi Ram 

MANmiT less the profit enjoyed by the defendants 1 and 2 and 
tj.' their father during the period commencing from 1326 

Sfjdh,vb the date of the institution of the suit, as the plain- 
Aoin’A tiff’s right to possess the purchased share accrued in 
pBB. 1326, B. S. On the account being taken, the. amount 

found due proportionate to the 5 annas I j  pies share 
purchased by the plaintiff was Rs. 1,306-13-6, and the 
Munsif accordingly made a decree for redemption on 
payment of this sum.

The defendants 1 and 2 went in appeal before 
the Subordinate Judge and the plaintiff preferred a 
cross-appeal as regards the amount which he ought to 
pay to redeem the mortgas'e. The Subordinate Judge 
upheld the decree of the Munsif as regards the plain
tiff’s right to redeem, but he altered the decree as 
regards the amount which he reduced to the sum 
of I s . 30-14-9,

The present appeal was filed by the defendants 
1 and 2 and two points were raised on their behalf:

(ll) that Guhi Ram was not bound to make the 
plaintiff a party in his mortgage suit of 1908; and

(2) that the amount on the payment whereof 
redemption should be decreed has been erroneously 
calculated by the Subordinate Judge and that the 
amount fixed by tha Mimsif was the correct amount.

i4 . for the appellants.
AJbani Bhushan Mukerjee and V\ N. Banerji, 

for the respondent.
K u l w a n t  Sahay, J. (after stating the f a c t s  as 

set out above, proceeded as follows:)
As regards the first point reliance is placed upon 

the terms of section 85 of the Transfer of Property 
Act. The contentioE is that the mortcyage suit was 
instituted by Guhi Ram in the yeâ r̂  1908 when the 
Civil Procedure Code (Act V of 1908) witlx the provi- 

contained in Order J X M Y  had not cxro  fjito
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force and section 85 of the Transfer of Property Act 
had not been repealed. The suit of Giihi Ram was, 'jTtotTb'' 
therefore, governed by the Transfer of Property x^ct 
as it stood before its amendment by the Code of" Civil  ̂
Procedure of 1908. Section 85 of the Transfer of * 
Property Act provided: subject to the provisions of Âwtya 
the Code o f Civil Procedure (1882), section 437, all 
persons having an interest in the property compriged Kx-LmiNT 
in a mortgage must be joined as parties to any suit Sahay, j. 
under this Chapter relating to such mortgage: 
provided that the plaintiff has notice of such interest.
(This proviso does not find a place in Order X X X IY , 
rule 1 / of the Code of Civil Procedure, 1908.) It is 
therefore contended that Guhi Ram was not bound 
to make® the plaintiff or his father a party to his 
mortgage suit unless it was shown that he had notice' 
of his purchase. This contention requires a finding 
on the question whether or not Guhi Earn had know
ledge of the purchase of the plaintiff’ s father. It 
requires a finding on a question of fact which does not 
appear t o . have t)een raised in either of the Courts 
below. Both the Courts below proceeded on the 
assumption that the plaintiff’s father was a necessary 
3aHy in the mortgage suit of Guhi Ram. It is too 
^ate now for the appellants to contend that it had not 
3een shown that Guhi Ram had notice of the plaintiff’s 
purchase. The question ought to have been raised 
in the Courts below so that evidence might have been 

.given on the point. The appellants, therefore, cannot 
b§ allowed to raise this question for the first time in 
Second Appeal.

The second question relates to the amount on 
payment whereof the plaintiff ought to be allowed to 
redeem. The learned Subordinate Judge has held 
that the plaintiff must pay his proportionate share of; 
the mortgage debt t o  under the mortgage- decree in 
favoiir of G-uhi Ram minus the profits which he would 
hate received in respect of his .share from the year 
1826 when he was entitled to possession in terms of 
his kebala. Tlie amount due under the mortgage
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1928. decree was Rs. 494-3-6 and he found the proportionate 
7~— :—  share due from the plaintiff in respect of the 5 annas 

a S i f  l i  pies was Es. 277-9-3. From this he deducted 
a sum of Rs. M6-10-6 being six times Rs. 41-1-9 the 
annual rent which the plaintiff was entitled to recover 

ABmi from Guhi Uara as the mukarraridar for the six years 
■Deb, 1326-1331, and he found the balance of Rs. 30-14-9 

iiviA\'kws amount which the plaintiff was liable to pay
SahIy/ j. in order to redeem the mortgage. In this the learned 

Subordinate Judge is clearly wrong. The plaintiff 
repudiates the mortgage decree. He says he is not 
bound by it. The amount for which the mortgage 
decree was made cannot be the amount which the 
plaintiff is bound to pay. His liability rests on the 
terms of the mortgage bond itself. He says he is not 
bound by the decree"; and consequently, he cannot be 
allowed to take advantage of the teiins of the decree. 
We are not aware how the sum of Rs. 494-3-6 was 
found due upon the mortgage of Guhi Ram. It may 
be that Guhi Ram had remitted a portion of the 
mortgage debt. In any event the amount decreed in 
the mortgage suit cannot be the basis upon which 
redemption can be allowed. So far as the plaintiff is 
concerned his rights and liabilities must be determined 
by the terms of the original mortgage bond of the 
4th of September 1898.

This view was taken by the Privy Council in 
Umes Chunder Sircar v. Zalmr Fatima ( )̂. In that 
case Lprd Hobhouse said,: “  Persons who have taken 
transfers of property subject to a mortgage cannot be 
bound by proceedings in a subsequent suit between the 
prior mortgagee and the mortgagor to which they are 
never made parties.”  And then in considering the 
question on what terms the redemption was to be made 
his Lordship observed : “  the decree which the prior 
mortgagee had obtained in the absence of the subse
quent mortgagee ' '  can only operate between the 
parties to the suit, and those who claim under them. 
The plaintiff getting^ the security of a decree has his

(iTaSQl) I. L.~r7  18~CaL 164, P . 'c T ” ' " ”
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interest reduced in the generality of cases. But the 3528. 
plaintiff in this case comes to take away from Zahiir 
the benefit o f the decree. It would be u-njust if he MAKDAt!'
could use the decree to cut down her interest, while 
he deprives her of the whole advantage of it. His 
case is, that as to him Zahur is still but a mortgagee, abitya
and if so, she should be allowed such benefit as her Deb.
mortgage gives her. I f  Zahur had not got a decree, Kunv Ns
and the plaintiff had come to redeem her mortgage, he J.
must have paid whatever interest her contract entitled 
her to, and the Court would have had no jurisdiction 
to cut it down; and that is the position in which the 
parties are placed by the decree in this suit.’  ̂ The 
same view was taken by the Privy Council in Ganga 
Prashad Sahu v. The Land Mortgage Bank (̂ ).
. The plaintiff-respondent, however, relies upon 
the decision of the Privy Council in Matru Lai v.
Burg a Kunwar 0 .  In this case the decree on the 
mortgage of the prior mortgagee to which the second 
mortgagee was not a party had been passed before the 
year 1909 when section 89 of the Transfer of Property 
Act was repealed by the Civil Procedure Code of 
1908. In this case it was held that an order made 
under section 89 of the Transfer of Property Act for 
the sale of the mortgaged property has the effect of 
substituting the right of sale thereby conferred upon 
the mortgagee for his rights under the mortgage, and 
the latter rights are extinguished. Where, therefore, 
a first mortgagee brought a suit for sale under the 
Transfer of Property xict on his mortgage without 
making a second mortgagee of the same property 
a party to his suit, and obtained a decree for sale'ana 
puMiased the property under that decree, and the 
second naortgagee afterwards sued on her mortgage, 
the amount to be paid by the second naortgagee was to 
be calculated on the basis of the decree ana not with 
regard to the ainount due on the priou mortgage, and 
their Lordships followed a previous decision of the

 ̂ " (1) (1894) I; L. E. 21 Gal. 366, P. 0.
(2) (1920) L 42 All, 364, P. G.
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1938. Privy Council in Het Ram v. Shadi Ram ( )̂. These 
two decisions of the Privy Council proceeded on a 
construction of section 89 of the Transfer of Property 

w. Act under which on the making of the order absolute 
for sale the security as well as the defendant’s right 

Aditya to redemption were held to be extinguished and for the 
Deb. right of the mortgagee under his security there is 

KulwaIni substituted the right to a sale conferred by tne decree. 
Saiiat, j .  In none of these two decisions the several rulings of 

the High Courts in India on the interpretation of 
section 89 of the Transfer of Property Act was brought 
to the notice of their Lordships. It was held under 
section 89 of the Transfer of Property Act that the 
right to redeem was not extinguished on the making 
of the order absolute for sale under section 89 of the 
Act but upon the actual sale and confirmation thereof 
by Court [vide the Full Bench decision o f the Calcutta 
High Court in Bibi Jan Bibi v. Sachi Bewa P) and 
several rulings of the Madras, Bombay and Allahabad 
High Courts referred to therein]. In Sukhi v. 
GJiulam Safdar Khan P) Lord Dunedin referred to 
Vanmikalinga Mudali v. Chidambara Chetty (̂ ) and 
observed that this case does not seem to have been 
brought to the notice of the Board in Het Ram^s case(^). 
In Ram Narain Sail v. Sahdeo Singh (5) Das, J., 
doubts that the decision of the Judicial Committee in 
Het Ram v. Shadi Ram 0  is the last word on the 
subject. The difficulty created by the words

“ and thereafter the defendant’s right to redeem, and the security 
shall both be extinguished"

occurring at the end of section 89 of the Transfer o f 
Property Act does not arise under the present law 
contained in Order X X X IV , rule 1, of the Code ^  
Civil Procedure, 1908, and it is clear that if the 
decree had been passed under the  ̂Civil Procedure 
Code of 1908 the plaintiff could not be heard to say

(1) fl918) I. L. 'il. 40 All. 407, P. C. : ~  -
(2) (1904) X  L. B. 31 Gal. 863, T. B.
(3) (1921) I. L. R. 48 All. 469, P. 0 ,
(4) (1906) I. L. E. 29 Mad. 37.
(6) (1922) I. L. R. 1  Pat. 332.
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that the redemption siioiild be ordered on the basis of 
the mortgage decree obtained by Guhi Earn and not on 
the basis of the mortgage bond. In the present case 
it has not been shov/n when the final order for sale was 
passed in Guhi Ram’s case. We have got the date 
of the decree, viz. , the 14th of July 1908. The Civil 
Procedure Code of 1908 came into force from the -1st 
January 1909, and it is possible that the order absolute 
for sale, which under the Code of 1908 has to assume 
the form of a final decree for sale, might have been 
passed after the Civil Procedure Code of 1908 came 
into force. The sale actually took place in February 
1912 long after the Code of 1908 had come into force, 
and it can reasonably be contended that the present 
case is governed by the provisions of the Code of 1908 
and not by section 89 of the Transfer of Property Act.

Under the circumstances of this case it is clear 
that the order made by the Subordinate Judge was^ 
incorrect and redemption should be allowed only on 
payment of the amount due under the mortgage of 
September 1898, with interest calculated thereon at 
the bond rate up to the date of redemption, from 
which should be deducted the sum of Rs. 41-1-9 per 
year being the amount which the plaintiff was entitled 
to recover from the defendants 1 and 2 from the year 
1326, B.S. This account was taken tinder orders o f 
the Munsif and the amount found due was 
Rs. 1,306-13-6 and the plaintiff would be boimd to pay 
this sum before he can be allowed to redeem. The 
appellants, however, have valued their appeal at

617 only, and, therefore, the amount must be 
limited to the value o f the appeal. The decree of the 
Subordinate Judge is, therefore, varied and it is 
declared that the plaintiff is entitled to redeem on 
payment of ihe sum of Bs. 617 instead of the sum of 
Rs. 30-14-9 as ordered by the Subordinate Judge. 
With this varial ion of the amount the decree of the 
Subordinate Judge will stand. The plaintiff will 
have two months to deposit this amount in Court, 
otherwise the euit will stand dismiaeeS.

Jaoes'wak
MA-NBAL

».
Seidhas

Lix
Aditta
Deb,

J,

1928.



__As each party has succeeded to a certain extent
Jageswar parties will bear their own costs in this appeal
MAND.iL

A d a m i , J,—I agree,SixiMi.ai
Decree varied..

Deb,
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Before Das and Fazl Ali JJ.

THAIvUE GOBAEDHAN LA L

V.

SHEO NAEAYAN SAHU?^

Guardian and Wards Act, 1890 (Act VIII of 1890), 
 ̂sections .^Q, 9̂ 9 mid 31— contract hy guardimi to sell minor’s 
property— District Judge, sanction of, obtained subsequently 
— contract, whether can be specifically enforced— certificated 
guardian, sah hy, in contravention of sections 28 and 29, 
lohether void— sanction under section 31, effect of.

A certificated guardian may enter into a contract with 
an intending purchaser to sell the minor’s property, but such 
a contract is subject to sanction being accorded by the District 
Judge to the proposed transaction, and, when the sanction 
has been accorded, the transaction becomes a completed 
contract by virtue of that sanction and can be specifically 
enforced.

Ghhitar Mai v. Jagan Nath Prasad (̂ ) and Shaikh Ahd^d 
Haq Y. Mohamnutd Yehia Khan di&tmgmBhed.

A sale by a certificated guardian in contravention of 
sections 28 and 29, Guardian and Wards Act, 1890, is not 
void but voidable at the instance of any other person affected 
thereby. "

■^Second Appeal no. 40'?- of 1926, from a decision of M. S. Hasan,. 
Additional Siibordinate Judge of Rancbi, dated the 2Srd February, 1926^ 
Teversing a decision of Babu Ramesh Chandra Sur, Mnnsif of Daltonganj^ 
dated the 16th June, 1924.

(1) (1907) I. L. R. 29 All. 213. (2) (1923) 4 Pat. L. T, 533.,


