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M IR  S Y E D  H U S S A IN .*

Pies fudicata, plea of, whether can he taken in, second  
appeal— suit hy lessee against tenant— form er suit hy tenant 
as landlord- against lessee— parties litigating under saine
title— ‘prior su it,’ meaning o f— Code of Cknl Procedure, 1908 
(A c t V o f 1908), section 11.

T h e question o f res judicata can be raised for the first 
tim e in  second appeal.

Balhishan p. K ishan L ai 0-),Zaharia (2), D hani
Singh Y. Chandra Choor D eo ( )̂ m A  Isiip A li\ . Gonr Okandru 
D eh  (4), follow ed.

Ahdul M afid V. Jeta Narain M ahto (^) md. Mariamnissa 
Bihi X. Joynab Bihi (S), not foilow ed.

S as thikadar instituted a suit against I f ,  the tenant, 
for arrears o f rent, and alleged that he was the real tMkadar 
and that .4 was .only his farzidar. T he defence v,’as thst 
A was the real thikadar and not merely a farzidar 
T h e  suit was decreed by  the lower appellate court and it was 
held tha.t 5  was the real thikadar. IF preferred a second 
appeal to the H igh  Court. D uring the pendency o f the appeal 
IF, who was also a landlord o f a fractional share, instituted 

a suit against rl , in respect o f her thika rent and made 5  a 
pro form a defendant in the suit. T h e  suit was decreed against

;; ^Second Appeals nos. 1147 and 11-18 nf K 25, from : a decisioB of 
:*:'B :Harendi'aT5ath Thakravarti. Subordinate Judge of Mongjhyr, dateii 

tEe l?Oth March, 1025. modifying a deeisibn of BaBu Nand Eishore,
Chaudhri. Mimsif o? Jamui, dated the ‘24th fieptcmberf 1928., V ^

a') {IBSOiT. L . E . 11 AIL 148.
(•2i (1911) I. L . R. 33 All. 51. F. B.
(??) ( T.i Lid. Can. ;^70.
(4) (1929) ‘M Cai. L. .T. 184.
(5) (1889) I. L. R. 16 Cal. 233.
(6) (190R) I. K  R. 8B Gal. 1101.



iA)28. rl.but was (lismissetl against S, mid it was held that .4 was
tile rciil tliikadar. A second appeal against that decision 

W a s i la n  was dismissed by the High Court under Order X L l ,  rule 11,
V. Civil Procedure Code, while W 's appeal in the suit by S

Hin S’i’ED v̂as still pending.
H u s s a in . tt i t i t- t. . , . . . , .

Held, (I) iliat H' 5 suit was the prior suit within the
meaning of Explanation 1 to section 11, Code of Civil Proce­
dure, 1908; (i7) that the parties were litigating under ditTerent 
titles and that, therefore, the decision in suit did not 
operate as res judicata in tlie suit by S.

x^ppeais by the defendant.
These appeals came in the first instance before 

Wort, J., Avlio passed the following order:
j923 . Wout, J. ; This fase raises an important poiî t as to the eons-

_________;__  truetion of section 11 of tlie Code of Civil I’rocedure on the doctrine of
April, 30. judieata. There ave t\v'o appeals involved in this ease : Appeal no.

1147 and Appeal no. 1148. The suit was one for rent, and before the
Siiboi'dinate -Tu.dge the plaintiff succeeded. As regards the appeal t\o.
1148, which I shall taka first. Mr. Hasan Tan argues that the Subordi­
nate Judge was under a iuisappreheusion when he awarded the full, 
amount of rent claimed, namely, Rs. la4-3-3. He states that it wias.. 
■adhiifcted by the ■■ plaintiff or one of his witnesses before. the Munsif 
that the jarna vrns Es. 14;'-l-0 only. But. the question .did not come 

. to be determined by the Mirasif as he dismissed the suit.
Oil appeal, it is stated that the pohit was not argued because the 

defendant relied upon the admission of tlie witness before the Munsif 
and it was supposed that if the appeal succeeded the amount awarded 
would l.)e the Es. 145 and not the Us. 154 \̂-hich was claimed. However, 
the learned S'ubordinato Judge gave, as I have already stated, a decree 
for the full amount• R?. 154, being the amount claimed by the plaintiff. 
This question is argued in appeal 1148 : hut I think it is concluded by the 
decision of the Mengif when in the course’ of his judgment he stated '

“ the objectioxi regardiud the eovrectness of the jatnas of the other khtitafi has 
not been pressed 'anil ■£ flhil -.no reason for holding them to be iucorrect,” ■■

The respondent relies upon this passage and in the absence of any other' 
.statement on the record to the contrary, I must find that the learned 
Subo!.’dinate Judge v. as right in giving a decree for the. full amount 
claimed. But tlie cjitestion of res judicata is a question, which 
is common to both appeals : appeal no. 1.147 and appeal no. 1148. The 
plaintiff in the suits is one Mir Saiyid Hussain whose tnm 
did not appear as the lof-sor in the lease under which the defendant 
held these lands and; the case of the defendantbefore both Gouits 

. wa=̂  that the plaintiff had no right to .sue because Saiyid Aulad AU, 
Who was named ill the lease as the lessor, was- in fact the lessox- ahd iiot 
inerely the. fary.idar as alleged by the plaintiff. This qr»estion has been 
decided against the defendant i>y the learned Subordinate Judge and 
the poiyt taken before me is that although he' may not be .able to 
contest that question asf heing a decision a question of fact, yet this
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Court is bound to tioiue to a coutrary eoiii'Iutiiou as tiu-ra was a deeiciou I92S.
on this bet-s^'een tlie parties in a form er .-i.uit. Actualiy  wliat h a s.------ ———
taken place is tbat oi\ a date si'bsecjucat to the (late on wlii.eli this ^BebJ
su it was instituted another .<uit was instituted by the defendant tt^aiinit a.silak 
the piaintiii. B u t in that ease tb.e defendaut was a lessor and tlie  ^
plaintiff w ho was in that suit the defendant war- a tenant. It is tj* .:u- r- bi'EO
sary in this case to state exactly how that relationship arises; J r.t it H i’ Ssaja'. 
ia suB:ieient to  state the fact that ti^e subsetjiien*: suit weut oa  appeal and 
there was a decision on this very question. wh”thi.n- Saiyid Aulad All was 
a farzidar or not. It was held there that he was not a farzidar of M ir 
Saiv'id Hussain but was in fact the lessee in that ease, for  there was 
an applillation .to this Court which was dismissed siiinruarily on the 
24th Juise, .1927. That is between the date o f  the deeiaii.in of the 
Subordinate Judge in appeals' 1147 and 1148 and the hearing before me; 
and' it is argued that in coming to  a tleeisiou in this case I  am bound 
by the -decision in  the other case on this question as being res Jiulicata.

T he (|uestion w hich arises is that this being a Court of appeal i t ' 
is boimd by the decision in the former case. The H igh Courts have
taken different view s on t’uls fjuestiou. T he C alcutta H igh  C ourt, ia 
Ahdul M ajid Jcii’ Namijan M a h to {l)  decides that wherein the expresfiion 
“  no court shall try - any suit ”  is used it means a trial in the first 
instance and that it does; not apply to  a C otut o f appeal, and that if 
a decision is com e  to prior to hearing in the Court, of - appeal', which,. 
would otherw ise be res jud it'ata , it  is not b.ind.iug, how ever, upon a 
C ourt of appeal. because --fchey are not trying a f.uit.

Tl'je M adras H ig h  Court aud the. Allahabad H igh Court held a different 
view  and the decision in Balhishan  v. KMittri. l> d (2 ) is m  authority for. 
the construction  -u’-hich is placed upon this section .

A s th is m atter will constantly  eome. up betw een these parties and 
as it is a m atter o f som e im portance, I  am  o f  the opinion that thi.s 
ease should  be plaeed before a D ivision  .Bench.

Mohammad Hasan Jan, for the: appellant.

• .Khmsliaid Eusnam mii Syed Ali KhoMy l o T ^ ^
■ respondent.'

'.Kulwant.Sahay,:J.~-~Tliese,two,appeals;are %
■ defendant;and':arise ont .rent. ■ Appeai

 ̂' no.' ,1147 arises' out'of ;suifc', no;, 355. of 1922'
■ Siieikli Muliammad Kabir . was tlie, defendant. , He- , 

now dead a^d is represented by liis widow Bibi Wasi- 
lan who was the defendant in suit no, 354 of 1922 out 
of which Second Appeal no. 1I4B arises.
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H u s s a j n .

K.ULWAN'1 
S a h a y i  j .

1928. The plaintiff’ s case is that he is the lessee in 
respect of 6 annas and odd share out of the 16 annas 
of mauza Hussainabad. He held 4 annas share under 
four registered pattas granted by different sets of 
proprietors, one o f the pattas being of the share of 
Bibi Imaman and Bibi Batul in. respect of 1 anna 18 
dams 10 kauris odd share. The remaining 2 annas 
and odd was held by the plaintiff under an amaldastak 
from the defendants second-party in the present suits. 
Suit no. 355 was in respect of a holding of 2131 acres 
of land held by the defendant Muhammad Kabir at 
a rental of Es. 116-11-17 dams and the rent was 
claimed for the years 1327-29. Suit no. 354 against 
Bibi Wasilan was in respect of five holdings which had 
been consolidated into one, bearing a consolidated 
rental of Es. 152-14-3. The thikas under which the 
plaintiff claimed stood in the name of one Aulad Ali 
and the plaintiff alleged that Aulad A li was his 
benamidar. The defence of the defendants was that 
Aulad Ali was the thikadar in respect of the 4 annas 
covered by the four registered pattas and that he was 
not the farzidar for -the plaintiff and that, as regards 
the remaining 2 annas and odd, the defence was that 
the plaintiff did not acquire any right to recover the 
rent for the years 1327-29 F.S., and there was a plea 
of payment.

The trial Court dismissed both the suits on the 
ground that Aulad Ali was the real thikadar and that 
the plaintiff was not entitled to the rent of the 4 annas 
and as regards the remaining 2 annas odd, it was 
held that under the amaldastack the plaintiff was not 
entitled to the rent for the years 1327-29. There 
^were appeals by the plaintiff in each .suit and -the 
learned Subordinate Judge held that Aula^ A li was a 
farzidar for the plaintiff and the plaintiff was the real 
thikadar in respect of„the 4 annas share, and as 
regards the amaldastak from the defendants-second- 
party the  ̂learned Subordinate Judge held that the 
plaintiff was entitled to the rent in respect o f the years
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1328-29. He accordingly made a modilied decree in- 
favour of the plain.tiff. ’ , , , '

The present appeals were preferred, by Bibi 
Wasilan in lier own right in one ea.se and., as the 
representative of her late liiisbarid, Slieildi 
TnRfl Kabir, in the oilier cJise. Tlie i'>oiiit argued 
is .that the present suits are barred bv res jiidieiita on 
account of tlie decision in anotlir r̂ fiiit instiiiited b? 
Bihi Wasilan in which it has been hehi that AiTlad AH 
was the real thikadar. The ciiY'DiiistaTifes under which 
the other m it instituted ru'e thn\ T̂ ibi W'a.̂ îhiii, is 
also a part proprietor of the . Snbn' ' ' ‘̂ ntly
she■ acquired, the interest of Bi! i fbj-iman i Bibi 
Batiil who were the executants of one out ot toe four 
pattas under which the plaintiff (‘laiiiied, to the extent 
of 6. dams by purchase fro.n:! Giilani Baza, Khan the 
heir of the two hidies under a deed of sale dated the 
24th. of February, 1922. ..llie present suits,, out of 
ŵ 'hich the appeals-now before as arise, were instituted 
by the present phaintiff Syed Bussain on the 11th of 
fSepteiiiber, 1922. The suits were disriiissed by the 
Munsif on the 24th of SepteB.iber, 1923, and they were 
decreed by the Subordinate Judge, on ,appeal on., the. 
30fch Maxch, 1925, and the present appeals were filed 
in this Court on the: 18th June, 1925. . Bibi Wasilan, 
the defendant in one of the present.suits,,instituted.

. a suit for re.nt. as, proprietor against. Auhid ,Ali as 
the thikadar. in respect of her share .in the prop.ri.et.a:ry 
interest, rThis suit..wasinstituted on..:the .19th.;^of 
August:. 19.25, that is after fhe .filing,o f  the .present 
,appeals dn ;  this  ̂ Court.-; ,,The suit .,v;was, .howevei*;,.: 
decreed by'"'the Munsif, on he, :1̂ 0th;: of, ,March,, 926,'

: who ;,held:'that AMad .'Ali was the; real ■tliikadar.' â  ̂
this :::.decisio%.of;.the:Munsif:,,was,:..upheld:ifi..,'4ppeahby;: 
the District Judge on the Bth January, 1927. and a 
Second Appeal to this Court ^was dismissed under 
Order X L I, rule 11, Civil Procedure Code, on the 
24th of June, 1927. Therefore, although Bibi 
Wasiiau's suit for the thika rent ,was instituted in

192S.

Bibi
W asila.?;

V.
IflE SlEO 
.Hi3SAIX.
i\.C:H.VA.\r
Siiuy, J.
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1928. point o f time after the institution of the suits out 
of which the present appeals arise, yet it was finally 
decided before the final decision in the present appeals, 
and, it is therefore contended on behalf o f the defen­
dant-appellant that the judgment in that suit operates 

KtLwxNT judicata and the question whether the plaintiff
oi* Aulad Ali was the real thikadar is no longer open 
between the parties, and it must be held that Aulad 
Ali was the real thikadar and the plaintiff could not 
maintain the present suit for rent.

Another point is taken in Appeal no. 1148, which 
arises out of suit no. 354, viz., the question of the 
amount of the rent. Plaintiff claimed rent at 
Rs. 152-14-3, but the defendant alleged that the rent 
was Rs. 145-1-6, and the question raised was that 
the Court below had not decided the amount of rent.

As regards the first point, viz., the question of 
res judicata, an affidavit has been filed on behalf of 
the appellant setting out the fact o f the institution 
of the suit' for thika rent by Bibi Wasilan and the 
decision thereof, and copies o f the decisions of the 
Munsif as well as of the District Judge and the order 
of this Court dismissing the appeal under Order X L  I, 
rule 11, have been produced. There can be no doubt 
that the question o f res judicata can be raised in 
appeal BalMshan v. Kishan Lai (̂ ) and a
decision of this Court in Dhani Singh v. Chandra

(2) in which the previous decisions on the 
point are noticed] , A  different view was taken in 
Abdul Majid v. Jew Narain Mahto P) and in 
Mariamnissa Bibi t‘>. Joy nab Bi&i (^)-by Ghose, G. J. 
and Harington, J ., but Ranipini tf. dissented from 
that view and his view was accepted by a Full Bench 
of the Allahabad High Court in Zaharia  ̂% Debia(^ .

(1) (1889} L R. 11 Allf US: : :
■ (2) (1923) 'To: Ind. Cae. 370.:

(3) (1889) I. L. B, 16 Cal. 238.
(4) (19«6) I- L. Tl- -53 Gal. 1101.
(5) (1011) I. L. R.’ 83'All. 51, r . 15.



ms.La.ter decisi.oiis in tlie Calcutta Hiaii Court lia,ve also 
taken the view tliat the ple-a can lie talven, in ap]}eal Bmi 
[Isup All Y. Gojir Chandra Del) (i) j. It is thus clear WAsiiaN 
that it is open to the appellant to raise the question of 
res judicata in the preseBt appeals. Although the Hcssais. 
suit of Bibi Wasilan for the tliika rent was in. point 
of time subsequent to the present suits, yet it - was sahay, -l 
finall}’̂ decided prior to the final decision of the present 
suits by this Court, and under Eajplmation 1 to 
section 11 of the Code of Civil Procedure Bibi Wasi- 
lan's suit must be taken to be the form,er xsuit within 
the meaning o f section 11 of the Code, and if  the 
other elements necessary to constitute res judicata be 
established the decision in that suit will operate as 
res judicata in the present suits. The question is 
whether such elements have been established.

In the suit o f Bibi Wasilan, Aulad AH .was the 
defendant-first-party and Mir Syed Hussain, the 
present plaintiff, was the defendant-seeond-party.
The suit was for arrears of rent in respect of one o f 
the four thikas under which the present plaintiff bases 
his title in the present suits, viz., the thika patta 
executed by Bibi I.manian and Bibi Batul.” The thika 
o f  these two ladies w'as in respect of 1 anna 18 dams 
10 kauris odd share. Bibi Wasilaa liad purGhased 
6 dams out of this share under the deed of sale 'dated 
the 24th of February, .1922, .and she. had;.instituted 
the suit against Aulad All as the defendaat-first-party 
and - Mir Syed Hussain as the defendant-second-party 
for realization of her share of the thika rent to the 
extent of 6,dams purchased hy.her.., The title,'there-

■ . fore, ' under which she .was IMgating in  the.- former.
\ ..suit was that of a proprietor, .and. the question,..raised 
. 'was',, whether thê , relationship, of' landlord ,and:..tenant; 
subsisted between her as proprietor and Aulad AH 
as lessee. was held in that case that Aularl AH 
was the lessee. In the present suits the title under 
which Bibi Wasilan is contestiiig the suit is that of

¥0L. V IIIJ  PATNA BERIES. 113
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M i e  S'y e d  
H d s s a i k .

K u l w a n t  
SahaY) J.

a rai^^at in respect of certain land comprised witMn 
the tiiika lease. It is thus clear that in the former 
suit, although some of the parties, viz., Wasilan and 
Mir Syed Hussain, were the fa m e , yet they w e re  not 
litigating under the same title. Moreover, Xulad Ali, 
who was a  party in the former suit, is not a party in 
the present suits. He has given his evidence as a 
witness admitting that he \"as the farzidar for the 
3resent plaintiff. Thus all the parties in the two 
itigations are not the same. It appears tha,t the 
Munsif expressly left open the question as regards the 
rights between 'the tŵ o sets of defendants in the 
former suit, viz., between Aulad A li and Syed 
Hussain and dismissed'the suit against Syed Hussain. 
The last sentence in the judgment of the Munsif in 
the former suit is :

“ Be it noted that the rights amongst the two defeiidantK are kept 
open for a future trial.”

From this it is clear that the decision in the former 
suit does not debar the plaintiff in the present suits 
from raising the question that he is the real thikadar 
and is entit'od to recover rents from the cultivating 
raiyats of the share leased to him. A ll that was 
decided in the former suit Avas that the lessor was 
not bound to recognize any other person as her lessee 
except the one in whose name the lease stood, but that 
decision did not debar the present plaintiff from 
recovering the rent from the cultivating raiyats if he 
succeeded in establishing as against Aulad A li that he 
was entitled to do so. Altliough Aulad A li is not a 
party to the present litigation, he admits in his evi­
dence that the plaintifi is entitled to recover rents. 
The lessor m8.y not be bound to recognize the present 
plaintiff, but the cultivaiing raiyats connot raise the 
question if the ostensible , tliilvadar admits that  ̂the 
plaintiff is the reah thikadar, W asil^n’s suit had 
)een dismissed as against the present plaintiff, and; 
the decree being in his ; favour it is open : to ■ ■doubt 
whether he could appeal against the finding of the 
Munsif „that Aulad A ll was the real thikadar; and if
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he could D,ot appeal against tiiat decree, tlie decisioa 
in that suit cannot operate as res Judicata in the 
present suits. Fiithermore, the plaintiff ih the pre­
sent suits claims under four thika pattas.  ̂ Bibi 
Wasilan has acquired a fra.ctional share of the interest 
of the lessor in one of those pattas., and .the question of' 
res judicata cannot be raised as regards the title of 
the plaintiff under the other three pattas and the 
amaldastak. The issue which was decided in the 
former suit was: who was liaMe for the thika rent 
to the lessor? The issue involved in the present suits 
is : who is entitled to recover rent from the cultivating 
raiyats ? The issues, therefore, in the two suits are 
not exactly the same. For all these reasons I am of 
opinion that the decision in the former suit does not 
operate as res judicata in the present suits. The 
finding of the learned Subordinate Judge that Aulad 
Ali is a farzidar for the plaintiff is a finding of fact 
and it cannot he interfered with in Second Appeal.

The other point as regards the amount of rent 
arises only in one o f  the suits, viz., in the suit giving 
rise to Appeal no. 1148. The question of amount of 
rent was raised in issue no. 4 in the trial Court and 
the learned Munsif had reduced the amount in the 
suit giving rise to Appeal no. 1147. As, regards the 
suit out o f which Appeal no. 1148 arises, the learned ■ 
Munsif said:

“ The objecMon regarding the conrectiaesa of the jamas of other 
khatas has not beeti pressed, and I find no reason to hold them to be 

 ̂ incorrect.'” ' '

The question was not .raised in . the appeal before ;the 
Subordinate Judge^ and I, am of opinion that it  is 
not open to-,the appellant, to raise: this question' again 
in. this Second Appeal..;, These ..appeals'-.i 
..instance came. for: .decision 'hefore;: Wo 
singlyandv he found.v^that;' the: .learned . Suhordinafce:,. 
Judge was xight in giving a decree for the full amount 

. : Glaimed. ... 'He,:' howeverj. referred .: these appeals to a 
Division Bencli for a decisioB of the question of res 
Judicata. I agree with Wort. J .. and the contention

1928,

B ib i

WashjAj?
•8.

Mie StBO

Kulwass 
S a h a t .i J .



of the appellant as regards the a.nioiint o f rent must 
Bibi be overruled.

Wasûan result is that these appeals are dismissed
Mill Si?BD with costs.
H c s s a i n .

M acpherson, J. ;— I agree.
AffBals dismissed.
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Ghatwali (RoUini)— shikmi ghittcali, toliether can he sold 
in execution of {lecree— raiyati holding in Santal Parganas 
saleable— Santal Parganas SettlemGnt Regidation, 1872 (Reg. 
H I of 1872), section 27. A sliikmi ghatwali tenure held under 
the ghatwal of Bohini is not liahle to be sold in execution of ii 
decree, Bally Dobey v. Gariei Deo(^), followed.

Thakur Ashutosh v. Bansidhar S h r o f f referred to.
Obiter dictum : A raiyati holding in the Santa! Parganas

is not saleable by the regular courts except where transfer- 
abihty is recorded in the record-of-rights.

Appeal by the decree-holder.
The facts of the case material to this report are 

stated in the judgment of Macpherson, J.
jS. for the appellant.
Bindeshwari Prasad, for the respondent
M a c p h e r s o n , J .— This is an appeal against the 

decision of the District Judge of the Santa! Parganas 
reversing the order of the Subordinate Judge who had

^Appeal fiDxn Appellate Order no. 12 of 1925, fr(jrn an order of 
R. E, Russell, ISsq., 'District Judge of the Santal Parganas, dated tlie 
20feh Oetober 1924, reversing att order of Babu B. Sarkar, Subordinate 
Judge o f Peogliar, dated the lf>th July, 1924.
(1)-(1888) I, L, R, 9 Cal. 388/ (2) (1928) I, L, R. 7 Pat. 744, P. C,


