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11)28. tlie piaiiitii! may have a remedy against tlie defendant
L ala

I.AL 
'V. 

MtJNRHI 
J '.SATPATI

Sahai. 
D.iS. J.

for breach of his promise, he is not entitled to have

1.&28.

the deed of the 11th November, 1921,_ rescinded 
because the defendant did not carry out his promise. 
Bill, ill ray view, the phiintiff has not established 
m this case that the defendant agreed to pay Rs. 1,500 
to Durga Prasad.

I aiii of opinion that the learned Subordinate 
Judge should have dismissed this suit. I would 
aee.)rdiiii-ly allow the appeal, set a.side the judgment 
and the iJeeri-e passerl by tlie Court below and dismiss 
the suit vviili cosd. in both the Courts as against the 
i-espondent. The cross-objection is dismissed.

A l l a n s o n ,  J.— I agree. -
S’uit and cross-ohjecPmi dismissed.
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CHHATHI LAL SAH K A LW A R
V.

lUISDESHWAEI PRASAD/SAHU.^: :

: Ji()rtg(iije----Zarpeshgi deed fo r  a U r m ~ n o  covenant to 
repay d e b t s  ait for recQvery of loan, whether mciintainabU—  
Tram fer of Property A ct, IS S i (A ct I V  o f 18S2d, seotign  
^S<d)~-Zarpes]igir-~^nortcf(igee n o t : entitled to retain po6Sc'^‘̂ ion 
up io repaym eiif o f deht— w hether trm saction  is an vn ifiiu  - 
tuarijm origafje.

There is an imphed covenant on the part of a mortgagor 
to repay the niortgage money, even though the bond contains 
iio express jiroiiiise to repay it.' .

Wh.ere a lairpeahgi deed is executed for a term of years 
aj-wi does not authorise the mortgagee to refain possession

^Appeal from Appeltate D'-cree no. 1593 of 1925, from a decision 
of Babu P '̂omotha Nath Bhattacliarjee, Subordinate Judge of Saran, 
dated the 80th -Tune, 1925, affirming a decisiott of M. Saiyid NasiruddiA 
4hmad, Mimsif of Chapra, da,ted the 9th July, 1924.



until repaym ent o f tlie m(3rtgage m oney, u; is not an 
iisufructnary- m ortgage as defined in section 58(d) o f the .■ chhathi
Transfer of Property A ct, 1882. Sla

K ai.,w .ib

In such a .case the m ortgagee is entitled, on the expiry ^
of the term , to sue for the mortgage m oney irrespective of  ̂ ’w.vri
whether the securitj^ has been'. rendered insufficient or the '.Phased 
mortgagee -has lost possession of the mortgaged'property.' I- Sahu.

Pidni Narayan Singh  v. Adhindra Nath M tikhcrji (}) , - 
Parhati Cliaran R oy r . Gobinda Chfiudm Kmulu  (2), E thel 
Georgina K err  v . Clara B . B uxton  (2) a n d ' .H ikmatiillah ■
K han y . Im am  AU Oi), referred to.

Appeal by the plaintiff.
This appeal arose out of a snit on the basis of

a mortgage bond, dated the 8th April, 1919, for the
principal sum of Es. 1,000. The bond was executed 
by the defendant no. 1, who was the father of the 
defendants 2 to 4 and 6 and the grandfather of the 
defendant no. 5. The property niortgagM was ai 
bouse in the town of Ghapra. The bond recited the 
existence of a prior debt due to one Ram Narain Sahn 
amounting to Bs. 800 which was carrying interest and 
had on the date of the bond in suit come up to Rs. 914 
on account of principal with interest, and the reason 
of execution o f the bond in suit wms stated to be that 
the interest on the pruMous bond was increasing and 
unless that bond was paid the property was in danger 
o f b§ing lost. The operatiTe part of the bond runs 

;thus';"
Therefore, I, of m.', own free will and aecoxd, in sound state of my

body aSd mind, without piesi5ure aud coereion on the part bf anyone
eke, at the advice of un well-’wishers; and relativesj have executed a : 
zarpeshgi deed for , a term of three years extending from the month of 
Chait 1326 Fs. to tie moiith of Cliait 1329 Fs. in respect of 
storeyed Ijrick built house covered with tiles with paeea walls, faeing®

(1) (1917) T! L. R. 44 CaL 388, P. C.
(2) (190Gj 4 Cal. L. J. 246.
(3) (1906) 4 Cal. L. J. 510.
(4) (1890) I. L. R. 12 All. 203.
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1928. the east, situate in m ahalia Sahebguuj, one of the quarters of the
— —-------  tow n ol Chapra, d istrict Saran, bearing ward no . 2 , circle no. 14,

C jbhathi lauuicipai no. 629, includ ing  tlie inner and outer lands together w ith 
IjAIj S’a b  nji materi&Is, w ith  threshold , door leaves, v iz . ,  all m aterials appertaining
K al'Wab  thereto, in  lieu  of R s. 1,000 in current co in , half o f  w h ich  is R s. 500

of the said co ia , in favoar ot Ghhati L ai Sahu, son o f Raghunandan
BiKDESii- q ,,hu. by casts n K alwar. bv rceu pa lion  a m oney-lender

wMii * ivaTvine ■■<11 aa >:ir;Vrh V>!i=inoMi, n'-sidein- r>f m ahalia Saiie’ >gf.nj, pargaua 
ot ihn riURrrer;, of fcliC' in-vn of Chapra, d is k ie t  Saran. 

bAHT". (iud iiav!"‘ put him in possession o f  thf* :ifU’pc-?Iigi pi’o p orly . I  do m ak«
■: f.rash™!rt!iy clticlaratioii and give in writing thfit; the fiuid zarposbgidiir

Iniving filtered  upon possosbiou of the garpeshgi property .shall retain 
|)Oftso3sioi s. thereof or let out the same on rent to anyone else or tak«
Sucdi action as he lilies till the term of the zarpeshgi........... .................
I  do iuri her declare and give out in  w riting that the said zarpeshgidar 
shall coiviinue to spend m oney out of his own pocket in p aying  tha 
municipai tax and rent to  the proprietor and in  repairing the house 
anniially. w ithout any ob jection . I f  the said house be dem olished  and 
in consequence thereof any of its walls becomes dam aged, in  that cae«, 
thn eons-fi'uction o f the dem olished wall shall rest w ith m e, the
declarant........................................ Therefore on tho receip t o f the w h ole and
eniire z{):f;Gshgi eousideration m oney, I  have g iven  these few  wordn 
in the form' of ' a zavpcshgi deed in w riting for a term  o f three ■ years 
So that ii; m ay  be o f use when requ ired .”

Ths piai.ntifl’ s case wa,s tbat subsequent to tlie 
execution of the bond .in ?iiit the deferi'Iant no. 1 f̂ :SiVe 
a chithi, dated the 15th April, 1919, to the. plaintiff 
iiiidertakin.g to .repair the ijortherii vmll o f t̂lie .hoii?.e 
. which was found. cracked and in a d;in£;eroiis condi.* 
tion and that, in_:case.the defendant,.lailed ;to ,repair 
the: wall, the plai.ntiff .was to get the, repai.r .done by 
himself and to realise the moiiey: so spent from the 
defend-iiit; that the defeiidaiifc failed to repair the wall 
in .spii;  ̂ of repeated demands, and another wa.ll"''aIso.:. 
oi’acked. and the house becaroe unfit for habitation; and. 
that .Oil ttccoimt oi; other defects in the house it ĥ ŝd 

. I'lecQijQC! unfit to be used as a dwelling-liouse; that the 
plaint.', u thereupon d.ernanded payment of the inone.y 
by the defendant,:but.the defend.ant neither-made any; 

^payment nor got the,, house repaired; that.a notice 
served, apon ,the defendant: through,'.a..;:pleader and .:ori 
the ISih April, 1920,; the:defendant .no.;r:paid â sum,: 
o f Es. 100 to.the::plaintiff piOTiising:to:,pay thehalance: 
required ior- carrying: out the: repairs,.,hut 'in̂ .sp̂  ̂
repeat '3d Remands no further payment was made and 
the plainliff again.served the defendant with a notice;



but neither was the mortgage money paid nor was the 
house repaired. A  third notice was served demanciiiig ghhatsi 
further sufficient security, but the defendant failed to Lai. sah 
give aay sufficient security. The suit was accordingly Kaiwab. 
instituted for recovery of the principal amount with 
interest, and one of the causes o f action stated in the 
plaint was the expiry of the due date of payiiieiit od Piusao 
tii8 1st of Baisa,kh, 1.329 Fasli; and the plain tiff prayed 
for a mortgage decree under Order X X X IV , rule 4; 
of the Code of C/ivil Procedure and fiirtlier in«:*ideiital 
reliefs.

The yiiit was coiitpnted by the'defendant no. 1 
■M̂s vv’ell as by his sons and grandson. The defence of 
the defendant no. 1: was that the plaintiff had no 
■ cause o f p,c.tion for' the suit; that under the terms of 
the'bond the plaintiff had to repair the house and that 
die deliberately abstained from .making, the necessary 
repairs, -witli the result, that the; house is .now,in ,a 
dilapidated ■ ,Gondition ; ;that; it  ̂was; agreed' between 
thv5 parties that the defendant' would ^pay lis. 100 tc 

, the ,plaintiS and that, the .plaintiff would s,pcjid,:.,the 
remaining amount necessary for . therepairs ■ from hu  
3wn pocket; but ■ although, the defendant paicl the, 
plaintiff.'B,s. 100.he .d id 'n o t ,get the,::house repaired:.',., 
the defendant denied, writing the chithi, dated the 
15th. A p r il/ 1919, ,and he alleged, that  ̂the' ;plain.tifi 
m̂as: entitled to no. interest  ̂on the mortgage nio,ttey as 
hft. was. Still in; posges'sion ,of ;;'the' hotise.’ Tiie other 
defendant.S: raised the;.(|uestion.^ t̂hat fhe,doan^ was not 
contracted for family necessity and that tl not
bound to pay the same.

I'hi* '.Muu.'ri.r f '̂irnd tiiid tb.r m̂ u’tgagr wan 
u-i^uinicluary .nnd theiv was no stinulatin’!i
that the uloiie '̂ would be rnpaid either nn deniaud or»oii 
the expiry of the term; that the plaintifi' could not, 
sue for tlic money unless he had been dispossessed from 
the mortgaged property ar uiiless the security had 
become insufficient through the fault of tte mortgagor 
or due to other causes. He found that the sechirity had
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1928. not become insufficient, inasmucli as, althougli the 
house was out of repairs, yet the vahie in its present 
condition was at least Es. 1,500 and was therefore a 
sufficient security for the loan advanced. He found 
that the loan had been advanced for f a m i ly  necessity 
and that the defendants nos. 2 and 6 \vere benefited by 
the mortgage money and they were liable to pay the 
debt; but"he dismissed the suit on the finding that the 
plaintiff had no cause of action and that the suit was 
not maintainable.

On appeal the Subordinate Judge came to the 
following findings:

(1) That the defendant no. 1 did execute the mortgage bond in 
yuit in favour of the plaintiff for Es. 1,000.

(S) That the mortgage was for an antecedent debt to the extent 
of Rs. 914 and was binding on the joint family to that estent; but 
that for the balance of Es. 86 there was no necessity shown and that 
for this sum the plaintiff was entitled only to a money decree, inasmuch 
as the loan was contracted by the father and it was not shown that 
it was for inmioral purposes.

(5) That the plaintifi was not entitled to sue for the mortgage 
money.

The Subordinate Judge accordingly dismissed the 
appeal and affirmed the decree of the Munsif .

Klmrshaid Husnain and Syed A li Khan, for the 
appellant.

'H. P. Sifilia, for the respondents. "
KtJLWANT S a h a y , J. (after stating the facts set out 

abov©j proceeded as follows:) The principal point 
for consideration in the present appeiil by the plain
tiff is whether the plaintiff is entitled to sue for the 
mortgage money. This will depend on a finding as 
, to the true nature of the bond in suit. It is contended 
on behalf of the defendants-respondents that as the 
mortgage in suit is a usufructuary ihortgage and it 
has been found that the^ecurity had not been rendered 
insiifficiejit and that the mortgagee was still ija poSsesr- 
sion o f the mortgaged property, the plaintiff was not 
entitled to sue for.the mortgag^e-nioney. On the



hand, it is contended on behalf of the appellant that 
the bond in suit is not a iisufructnaiy mortgage as chhithî
defined in section SSiVZ) of the Transfer of Property Lae. Sah
Act. The material portion of the bond in suit has 
been set out above. It purports to be a zarpeshgi- deed biJdesh- 
for a term of three years extending from the month of wuu
^Chaitra 1326 to the month of Chaitra 1S29 Fasli. It 
is stipulated therein that the mortgagee shall retain ' ‘
possession thereof till the term of the ?:arpeshgi which Kcluaki 
has specifically been fixed to be for three years, . There sahav, j, 
is no provision in the bond that after the expiry of 
the term of three years the mortgagee will be entitled 
to retain possession of the mortgaged property until 
the repayment of the mortgage money. The definition 
of a usufructuary mortgage as given in clause (d) of 
section 58 of the Transfer of Property Act is

’■‘■.Where 'the uiottgag’ci' delivers possession . o f  ..the' - mortgaged 
property to the m ortgagee, and authorizes lui.a to  retain sueh posseKsion 
un til paym en t of the n iortgage-m on ey , and to receive  the rents and 
profits aceruing from  the . property and t o , . appropriate them  in  lieu 
of in terest, or in. p aym en t of the m ortgage-m oney , or partly in  lieu 
of interest and .partly in paym ent o f  the rnoitgage-m on ey , the transac
t ion  is ca lled  an iisufructuary m ortgnge and the m ortgagee as 
usufructuary rriortgugee,”

■'The essential condition iy that the mortgagee is 
authorised to' retain possession of the mortgaged 
property until payment o f the mortgage-money. In 
the bond: in suit no such authority ; is given to the 
mortgagee, r The bond expressly states that the: mort
gage was for a term of three years and the mortgagee 
was to; retain posseeBionMDf the .mortgaged proi)erty: 
for a term o f three ;̂ 'ears only. It is thus clear ihat 
the bond in suit cannot be treated as a usufructuary 
mortgage so as to di>:entitie the plaintil! to sue for 
the mortgage-money. It is true that .there is no 
express covenant on the part of the moT'tgagor to repay 
the mortgage^finoney, but such a covenant must be 
implied in every transaction of loan and whenever a 
person borrows money the bor?ower must be deemed 
to have entered into an implied conti’act to r«?|3ay tlie 
money borrowed. The plaintifi' must, therefore, be
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held to be entitled to sue for the iiiortgage-money on 
the' implied contract to r&piiy. When the. mortgage
does not come strictly ■withiii tlie definition o f a 
iisiifructiiary mortgage we have, under section 98 of 
the Transfer of Property Act, to determine the rights 
and liabilities of :the parties,.by tlieir /contract .-as 
evidenced in the mortgage deed, On a true construction 
of the mortgage deed I am ox opinion tJiat the plain
tiff is entitled to sue for the HiGrtgage-money on the 
implied contract to repay. A reference has been 

made by the learned Advocate to the case of Bam.
Hinah y. Adlihidra Nath Muhherji 

'.iheir Lordships of the Pri^y Ck>uncil had in that case 
to consider whether on the terms of the deed before 
them it was intended that the mortgagor was perso
nally liable. Their Lordships held that on the terms' 
of the deed the mortgagor '\vas not personally liable. 
Their Lordships, lioweyer, in the course of their 
judgment obaeryed as fpllo'ws “ In considering; 
this question it must be borne in mind (t) that a loan 
priina facie involves such a p'ersonal liability, (i.i) that 
such a liability is not displaced by the mere fact that 
security is given for the repayment of the loan w ith" 
interest but (m) that the nature an.d terms of such : 
security may negative any personal liability on the 
part of the borrower. It must also be borne, in mind 
that even if the mortgagor be in the first instaGce 
imder no personal liability, such liability may arise, 
under section 68 (&) or fc) of the Transfer of Property

; In Parhati Chamn Roii v. Gohinda Chandra 
Kimdui^) it was held that : every mortgage contains 
within itself, so: to speak, a personal 'liability to repay 
the amount advanced; in other words, where'there w 
in a mortgage nothing to the contrary, there is an 
implied promise t o :'pay, presumed m  law, from the. 
fact of the acceptance of the loan the mortgage merely

(1) (1^7) I. li. B. M  C«1 888, i T a
(2) (1906) 4 Gal. L. J. 246,



giving the mortgagee an a.dclitioiial securitv in the 
shape of the pledged property. The same view was ex- 
pressed in Ethel Georgina Kerr v. Clara B. R-iixtoni^). i^l'sah 
In Hihmat-uUah Khan v. Imam Ali{^) the terms of the 
mortgage were,sorjiewhat similar to the terms of the bk'.^ 
bond in suit before us. The mcrtgage was for four- wrEî “ 
years and there was no stipulation in' terms that the Pra'sao 
mortgagee was to reinain in possession until the pay- 
nient of the niortga.-ge-moiiey,'and it was held that the - Ktowakt- 
instrument did iiot strictly fall within section 5S{^) Sae.vy, j. 
of the Transfer of Property Act. The cases referred 
to on behalf o f the respondents are not of any assis
tance in the pre'sent case, inasKinch as in all those 
cases it was held that under the terms of the bond the 
mortgagee was entitled to retain possession until 
repayment of the principal money.

: I am, therefore, of opinion that apart from the 
question whether the security has been rendered in
sufficient o r . the naortga,gee has lost possession of the 
mortgaged ■ property,;. the  ̂plaintiff- .is entitled, t-o.. sue. 
for the mortgage-money after the expiry of the term?; ■ 
which in the: present case has admittedly expired.,,

The next-' question is: what should be the form 
of the decree in: the present caBe. The findirigs of the 
learned Subordinate Judge are that all the defendants ■ 
are liable for the iiiortgage-money,: and it has been 
found: that under the terms of the mortgage Bond; the 
^plaintiff; was; bound to  keep:the;hdUse in:.gGod repair,
,and.. ,that o n ', :..'accountyof.' His; .riiegligenee or ,w ilful, 
abstention from carrying out tha ueeessary r^airs^ the ̂  
hous,© haŝ . now'' fa llen ; into;;a .:;dilapidated-vcondition 
' and : that' a';sum ;of■ ^ E s 1 0 0  was; paid , % .  the,.defenda^^  ̂
no.; 1 to the plaintiff for mfildn^ necessary repairs, 
but this amount was rsot spent by him. Baying regard 
to the terms of the bond and the findings o:t the 
Courts below, *I am of opinion that the de-fendants
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are entitled to get back their property in the condi
tion in which they it to the plaintiff, subject to 
the ordinary wf'ar and tear. Tt lias been found that 
the defendants were not liable to repair the wall, but 
it appears that the defendants did admit their 
liability to make some repairs when they paid the 
sum of Rs. 100 to the plaintiff. Under the terms of 
the bond the defendants had to repair the wall if  it 
fell down under certain conditions. An inquiry 
should, therefore, be made to determine to what extent 
the plaintiff is liable to repair the house and what 
portion of the repairs should be done by the defendants 
themselves. The liabilities of the parties in this 
respect will be determined after such inquiry by the 
Court below, and a decree will be made in favour of 
the plaintiff for such amount as he may be deemed 
entitled to get after* setting off such sums as may be 
found due from him for carrying out the necessary 
repairs.

The decree of the learned Subordinate Judge 
must, therefore, be set aside and the case remanded 
to him for disj^osal according to the directions given 
above. Costs will abide the result.

M a c p h e r s o n , j .- -I agree.
Case remanded.

APPELLATE CIVIL.

Jam,

Before Ktilwwnt Sahay and Macpherson, JJ.
: UEM ILA DASI

TATA IROX AND STEEL COMPANY.^ : '

Wofhmw’s Comp erisution A6t, 1923 (/I c£ ¥111 of : 192ij) 
sections 3(lJ(b} (ii)- SO- f̂ocBedings mider the Act. yiatui

*̂ fiseeUarieou8 Appeal from an order™^
Dalziel, Esq,., Commissioueiv uuder the ■Wotktoen’a Corapfinsation Act, 
Jamshedpr, dated the IBth Mfsy, 1927.  ̂ '


