
1925. tlie judgment-debtor by applying wifcliiii the pres- 
Ghandi cribed period of limitation to ensure that his pay-
Charan ments out of Court are taken into account in those

proceedings. It could not have been intended that in 
V. circumstances like those of the present case the Court, 

though free to believe the payment, should be unable 
Dhavle, j. to recognize it for the purpose of stopping the execu­

tion which an honest decree-holder would not even 
have applied for. It seems to me that in such 
circumstances it is not only open to the Court, but 
also incumbent upon it, to treat the judgment- 
debtor’s petition of objection as an application under 
sub-rule (2); if this is done, the bar under sub-rule (3) 
cannot come into operation. The order of the learned 
District Judge must, I think, be read in this light,
for he reversed the order of the Munsif that the
execution was to proceed.

The appeal is thus without merit, and I would 
dismiss it. As the respondent has not entered 
appearance, there will he no order for costs.

JwALA Prasad, J .—I agree.
A'p'peal dismissed.

524 T H E  I N D IA N  L A W  R E P O R T S , [ V O L .  I X .

1929.
A P P E L L A T E  C I V I L .

B e f o r e  D a s  a n d  J a m e s ,  J J ,  

m i  S A H I B  K H A B A G  N A R A Y A N
V.

S E G E B T A R Y  O F  S T A T E  F O E  I N D I A  I N  C O U N C I L .*

C e s s  A c t ,  1 8 8 0  { B e n g .  A c t  I X  o f  1 8 8 0 ) ,  s e c t i o n s  2 6 ,  4 1 (2 )  
a n d  1 0 2 — c e s s ,  a s s e s s m e n t  o f ,  b y  C o l l e c t o r —- s e c t i o n  4 1 ( 5 ) —  
a p p e a l  t o  C o m m i s s i o n e r  d i s m is s e d — s i t i i  f o r  d e c l a r a t i o n  t h a t  
a s s e s s m e n t  w r o n g ,  iD l ie th e r  m a i n t a m a h l e — G im l C o u r t ,  
ju r i s d i c t i o n  o f .

: ^Appe^ fvom Appellate T)eeree no, ,1477 of 1926 j from a decision of 
Babvi Bara Ohandra Cliowdliiiry, Subordinate Judge cf Mongliyr, dated 
the 1st September, 1926, confirming a decision of Babii Badri Narayan 
Bay, Munsif of Begusarai, dated tbe 6tb July, 1928.
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S e c tio n  2 6 ,  C e ss  A c t ,  1 8 8 0 , p ro v id es  : .

If it shall appear to the Collector that any person on whoui
a notice lifts been served under section 24 has been wrongly classed in N aiiatan
the retiiDi as a eultivatmg vaivat, the Collectrr may direct that the .y,
entry be coiTeeted. and that such person be classed as a tenure-bolder; Secbeta.b y
;uk1 tiieriHjpon sufh person shall be deemed to be a  tenure-bolder for o e  S t a t e
tilt?, (.if the iissesmeiit and levy of the cess in respect of the India
, 1 , 1 - ' IN CoBNcrL.Ifli'ids held by him.

S e c tio n  4 1 (;? ) o f  tlie  A c t  th e n  la y s  i l o w i i ;

*• Everv hclder ...f a tenure shall yearly pay to the bolder of tbo 
estate or tenure within which the land held by liini is insduded, the 
fiitire aiiioutit o f  tlie loeul cess (i) calcidated on the annual value of 
the land comprised in his tenure at the rate whicli may have been 
deterniined for .such cess for tlie year as in this Act provided, less :i 
deduction to be calculated at one half cf the said rate for every rupee 
Oi the rent payable by him for sueb tenure.”

S e c tio n  102 p ro v id es  for  a n  ap p ea l to  th e  C o m m is s io n e r  
ao'ainst th e  ord er o f  th e  C o lle cto r .

H e l d ,  th a t  th e  C iv il C o u rt h a s  n o ju r is d ic t io n  to  e n te r ­
ta in  a  su it fo r  th e  v a r ia tio n  or a n n n lm e n t  o f  th e  v a lu a tio n  
m a d e  b y  th e  C o lle c to r  an d  th a t  th e  C o m m is s io n e r ’ s o rd er  
p assed  on  ap p ea l is  fin a l.

R  w a s  d escrib ed  in  th e  r e c o r d -o f-r ig h ts  as a te m ir e -h o ld e r  
an d  v a lu a tio n  o f h is  te n u re  w a s  m a d e  in  due cou rse n n d e r  
se ctio n  4 1 (5 )  o f  th e  C e ss  A c t , 1 8 8 0 . S iib se q -u e n tly , a t a C e ss  
E e v a lu a t io n  p ro c e e d in g  h e  c la im e d  th a t h e  sh o u ld  b e  a ssessed  
as a c n lt iv a t in a  r a iy a t , b u t th e  C o lle c to r  m a d e  t lie  a sse s s m e n t  
u n d er sectio n  4 1 ( 2 )  o f  t l̂ie A c t , a p p ea led  to  th e  C o m in is -  
sionei' w h o, d ism isse d  th e  a p p e a l. H e  th e n  in s t itu te d  th e  
liresen t su it fo r  a d ec la ra tio n  tlia t th e  te n n r e  in  q u e stio n  
'■constituted iris r a iy a ti |ote an d  n o t  a  te n u r e  w ith in  th e  
m e a n in g  o f th e  A c t  an d  th a t i t  w a s  n o t  lia b le  t o  a sse s s m e n t  
as a t e n u r e . .

that the suit was not maintainable.
Appeal b j the plaiiifcifi.
The facts of tlie case material to this report are 

stated in the judgment of
B. C. Mitter, for the appellant.
Gonernment Pleader, for the respondent.



1929. J a m e s , J .— The plaintiff in this suit was des-
Eu SakTtT cribed in the record-of-rights as a tenure-holder and 
Khabag valuation of his tenure was made in due course under 
Naĥ vyajj section 41(1?) of the Cess Act (IX  of 1880:). At the 
Secretaky recent reyaluation he claimed that he should be 
oB̂ NMA assessed as a cultivating raiyat, on the ground that 

iN°CoTiNcrL. he had ejected the tenants who occupied holdings 
under his tenure; but the Collector made the assess­
ment under section 41 {2). The plaintiff appealed to 
the Commissioner under section 102 of the Act; but 
his appeal was dismissed. He then instituted the 
suit with which we are here concerned for a declara­
tion that the tenure in question constituted his 
raiyati jote and not a tenure within the meaning of 
the Cess Act; and that it was not liable to assessment 
as a tenure. The Munsif of Begusarai held that he 
had no jurisdiction to entertain the suit since the 
question of valuation under the Cess Act was exclu­
sively a matter for the revenue courts; and his decision 
was affirmed on appeal by the Subordinate Judge of 
Monghyr.

On behalf of the appellant it is argued that 
although section 102 of the Cess Act may provide that 
the decision of the Commissioner on appeal will be 
final on a question of valuation, yet a person, who is 
aggrieved by the status which has been accorded to 
him by the Collector, is entitled to institute a suit for 
a declaration that the decision of the Collector was 
wrong. Under section 26 of the Cess Act the Collec­
tor determines whether any person is to be classed as 
a cultivating raiyat or tenure-holder for purposes of 
assessment and levy of cesses: and if the Collector 
directs that any person be classed as a tenure-holder, 
then for these purposes he is a tenure-holder. I f 
he is aggrieved by the Collector having made the 
valuation otherwise than in accordance with his own 
return, he may appeal to the Commissioner and the 
Gommissioner’s decision will be final, subject to revi­
sion by the Board of Revenue. A  regular appeal is 
thus provided in the Revenue Courts, which alone can* 
decide whether the Collector Has properly used his 
discretion Ib exercise of the jurisdiction conferred

526 T H E  I N D I A N  L A W  B E P O R T S ,  [ V O L .  I X .



upon Mm by Chapter II of the Cess Act. The civil .
court has no jurisdiction to entertain a suit for the bai sahib 
variation or annulment of the valuation made by the
Collector. tj.

S e c k e t a b .'Si:
The learned Advocate for the appellant attempts o e  S ta te  

to draw a distinction between the present suit and 
a suit for variation of the Collector’s order in the James, j .  
matter of valuation. He-says that he is praying for 
a declaration that his status is that of a cultivating 
raiyat and not that of tenure-holder; and that on 
that account his suit should be regarded as maintain­
able. But he does expressly ask as a consequential 
relief that the orders of assessment of cess by the 
revenue officers may be set aside; and this question 
of status which the appellant seeks to raise in the 
civil court has no meaning outside the Cess Act.
That is to say, he only desires that it should be 
declared that he is a cultivating raiyat in order that 
the decision of the Collector that he is a tenure-holder 
for the purposes of the Act, a decision which is 
entirely within the jurisdiction of the revenue 
authorities, should be set aside. The suit was rightly 
dismissed by the Courts below and the appeal fails 
and is dismissed with costs.

Das, J .— I agree.
A fpeal dismissed.
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SPECIAL BENCH. 1929.

B e f o r e  D a s ,  K u l w a n t  S a h a y  a n d  D h a v i e ,  J J .

A B K A R A IS r  B A I D ' ' ' ' ^

B e n g a l  T e n a n c y  / I c f ,  1 8 8 5  0/  1 8 8 5 ) ,  s
l i 7 A — c o m p r o m i s e  d e c r e e  i n  co n tr a 'O & n tio n  o f  s  1 4 7 /1 ,

*Letters Patent Appeal no. 23 of 1928, from the judgment of the
Hon’ble Mr. Justice Wort, dated the 1st May, 1928,

Inly, 19.


