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B e f o r e  F a d  AM  a n d  (J h a t te r j i ,  J J .

K U M A N B A S

6-,

B A D H I K A  S I N G H .'^

TFai'De?*— m e r e  a c c e p t a n c e  o f  r e d a c t 'd  r e n t ,  w J iv 'th er  
p r e c lu d e s  t h e  la n d lo r d  f r o m  c la h n im i  s t i p u l a t e d  r c } d " W a i v e T , 
w h e n  cetn h e  p r e s u w e d - — p rin c ij:A e  t o  h e  i " o n s t m c d  s f r i e t l y — ■ 
q u e s t i o n  a s  t o ,  w l i e t h e r  m ix e d  e [u e s t io ) i  o f  Jaw a n d  f a c t —  
s e e o ) i d  a p p e e d , w l i e t h e r  l i e s  t o  im p ea c h , l e g a l  c o n c l i w i o i u  f r o m  
f in d in g s  o f  f a c t — a g r e e y n c n t  h y  t o i a n t  t o  p a y  h i g h e r  r e n t  in  
t h e  e v e n t  o f  Ju tld ing o i 'e r ,  i r h e t h e r  jievied— q u e s t u n i ,  w h e t h e r  
c a n  h e  a g i t a t e d  in  s e c o n d  e ip p e a l u d ic n  a h a n d o n e e l  in  s u h o r d i -  
n a t e  c o u r t — e v i d e n c e  a s t o  a c t  a n d  c o n d u c t  o f  p a r t i e s ,  h o w  fa r  
is  w a i v e r ,  . w h e t h e r  e v i d e n c e  o f
c o n d u c t  is  a d m is s i b l e  t o  p r o v e .

M e r e  a c ce p ta n ce  o f  a  reduced  re n t b y  tlie  lan d lord  for a  
iiu m b er of y e a rs  does n o t d ep rive iiim  o f  h is  rigfat to  c la im  
ren t at th e  stip u la ted  rate .

B a i jn a t h  P r a s a d  S a ]m  y . E a g h u m d k  R a i  ( i ) ,  K a i l a s l t  
C h a n d r a  S a h a  v -  -D etrhari S h e i k h  M m i in d r a  C h a n d r a  
N a n d i  v .  S r e e m a t i  D u j g a  S w i d m i  D a s s y a  B u r g a  P r a s a d
S in g h  V. B w je n d r a  N a r a ifa u  B a g c h i  , M a i fa n d i  G h e t t i  ’v .
O ii - t e r  (<>) au d  R a d h a  R a m a n  C h o w d r g  y . B h o w u n i : 'P ra sa d  
B h o i v m i k  (6], fo llo w e d .

W i ie r e ,  h o w e v e r , tlie  co n d u ct o f th e lan d lord  is  le s s  
eq iiiv oea l, as fo r  e x a m p le , w h e n  h e  su es th e  te n a n t on  th e  
b a sis  o f  th e  red u ced  ren t as if  th a t w as th e  ren t p a y a b le  for  
th e  la n d , it  m a y , b e  p resu m ed  th a t  th e :1a,ndlord : h as w a iv e d  
Ills r ig h t to recover a h ig h er re n t .

^Appeal: from Appvillate Beei'ee 209 of 1928, Iroijra deekion 
of J?>abu Slava K a i l t o  PrasM,: Subordi^ ci' I-’urnou, tlaie<i the
14th November,- 192t,.'.-rrioaifymg.ai'detjisbai'Cf jiabu Sliyam Tamili. Lai,
Munsif of.Katihar, dated the lOtb Jamiaiy, 1027.

(1) (lOli-12) 1(> Cal.W. N. m .  [4) (lOM) I. L. H. -jl ral 49.3.
: (2) (IQK-iev 20 Cal. W . N. 347. (5) (1S9<>) I . L, R. 22 262.

(3) (1913-16) 20 Cal. W . N. 680. (6) (1901-02) 6 CaL W . N. 60.



488 THE INDIAN l AW REPORTS, ■V"OL. ix .

1929. D h a k e s h w a r  P r a s a d  
S in g h  (1 ), fo llo w e d .

N a r a in  S i n g h  v .  I s h w a r d h a r i

K t jm a n
Das *

B u t  th e  p rin c ip le  oi' w a iv er  m u s t  b e  s tr ic t ly  co n stru ed
Eadhxea and should not b e  extended to cases where th e  circumstances 
Singh. clear and conclusive.

T h e  q u e stio n  o f  w a iv er  b e in g  a  m ix e d  q u e stio n  o f la w  
an d f a c t , a se co n d  ap p ea l w ill  a lw a y s  lie  to  im p e a c h  leg a l  
c o n clu sio n s fr o m  fin d in g s  o f fa c t .

A n  a g re e m e n t b y  th e  te n a n t th a t  if  h e  h e ld  ov er u p on  
th e  exp u -y  o f th e  te r m  o f th e  lea se  h e  w o u ld  p a y  re n t a t a 
h ig h e r  ra te  th a n  h e  did d u rin g  th e  te r m  is  v a lid  an d  
e n fo rc e a b le .

G a n p a t  S i n g h  v . J a s o d h a r  S i n g h  (^ ), G o h in d  M a n d a l  v . 
B a n a r s i  P r a s a d  {^ ), D i l a n  S in g h  v .  R a m  S u n d e r  S i n g h  (4 ), 
G a r ju  M a n d a l  v .  B a b u  K u m a n  D a s  ( 5 ) ,  K u m a n  D a s  v .  D h u n a  
M a n d a l  (f>), R a m  K a n t  C h o w d h u r y  v .  K u m a n  D a s  0 ) ,  K u m a n  
D a s  V . K a c h a l i  M a n d a l  (8) a n d  K im ia .n  D a s  v .  T ila h d h a r i  
S in g h  (^ ) , f o l l o w e d .

T e j e n d m  N a r a i n  S i n g h  v .  B a h a i  S i n g h  (10 ), n o t  fo llo w e d .

T h e  q u e stio n  as to  w h e th e r  a c e rta in  p ro v is io n  is  p e n a l  
or n ot is  a  m ix e d  q u e stio n  o f la w  a n d  fa c t a n d  as a ru le  it 
w ill n o t  b e  p e r m itte d  to  be ra ised  in  se co n d  a p p ea l i f  i t  is  
clear th a t  it  w a s  ab a n d o n e d  in  a su b o rd in a te  cou rt w h ic h  
w a s  c o m p e te n t to  in v e st ig a te  q u e s tio n s  o f  fa c t  as w e ll  as  
o f la w .

P e r  Ch a tt e r ji, J  ; T h e  a c ts  a n d  co n d u c t o f  p a r tie s , so  
fa r  as th e y  are  p ro o f o f  a c o n te m p o r a n e o u s  o ra l ‘ a g re e m e n t  
v a ry in g  t h e  te r m s  o f a  re g iste re d  c o n tr a c t , or  p ro o f o f  a 
su b seq u en t p a ro l a g re e m e n t , c a n n o t b e  le g a lly  a d m iss ib le  in  
e v i d e n c e .

R a d h a r a m a n  v . B h a w a n i  (H )  a n d  M a y a n d h i  G h e t t i  y . 
O liv e r  re ferred  to .

(1) (1915) 22 Cal. L, J. 95.
(2) (1913) 17 Cal. L . J. 590.
(3) (1913) 18 Cal. L . J. 74.
(4) S. A . 1135 of 1916.
(5) S. A . 992 of 1917.

(7) S. A. 737 of 1919,
(8) S. A . 1602 of 1924.
(9) S. A. 849 of 1925.

(10) (1895) I . L . R. 22 C al, 658.
(11) (1910) 12 Cal. L . J. 439.

(6) S. A. 397 and 398 of 1919. (12) (1899) I. L, R. 22 Mad. 261.
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1929.But the evidence of conduct is admissibie to show thati___________
as between th e  landlord and th e  tenant th e  term of a kabuliyat 'Kvman
for the payment of a particular rate of r e n t , on the expiration Das

of the term of the lease if the te n a n t wooM h o ld  on, was 
never intended to be acted upon or enforced. Sin g h .

B eni M a d h u h  v. L a l m a t i  (l) and M a m n d r a  G k a n d fa  
'Nandi v . Srimati Durga Sim dan  (2), followed.

Senihle, that evidence of conduct is admissible to prove 
an estoppel or waiver.

L a k s h n i a n  v .  G o h in d  (3 ) , re ferre d  to .

Appeal by the plaintiffs.
This was an appeal on behalf of the plaintiffs in 

a suit for the recovery of rent for the years 1330 to 
1332 Fasli and for the 12-annas kist of the yeai 1333 
Fasli. The lands in respect of which the rent was 
claimed were 36 bighas and 1 katha in area situated 
in Maiiza Gobindpur in the district o f Purnea. The 
plaintiffs were the patnidars of mauza Govindpnrj 
the plaintiff no. 1 having 12-annas and the plaintiff 
no. 2 having 4-annas patni right in the mauza. On 
the 11th August, 1899, one Kuldip Singh, father o f 
the defendants, obtained a settlement of 33 Mghas 
and 7 kathas o f land (whicl has now been found to 
be 36 bighas and 1 katha) from the 12-annas patni
dars a,nd executed a registered kabuliyat in his 
favour. It was stated in the kabuliyat that the lands 
had been settled with Kuldip Singh for a term of 
five years, that is to say, from 1307 to 1311 Fasli and 
the annual jama payable to the 12-annas patnidar 
was fixed aC Rs. 25-4-0. . There was a further stipula- 
tion in the kabuliyat that after the expiry of the term 
of the lease Kuldip Singh would give up possession 
of the said land and in the event of Ms retaining 
possession he would pay rent at the rate of Bs. 7 per 
bigha. The plaintiffs" case vras that̂  Kuldip Singh

(1) (1901-02) 6 Cal. W . K . 242. (2) (1915-16) 20 Gal. W . N . 680.
(3) (1880) I . L . E . 4 Bom .> 9 4 .



took oral settlement of the land in suit from the
ktjman 4-aiinas co-sliarer also on the same terms as those 
Das mentioned in the kabnliyat; and the plaintiffs brought 

Radiiika this suit to recover rent at the rate of Rs. 7 per bigha,
Singh, |essee coiitinued in possession of the land after

the expiry of the terms of the lease.
The suit was resisted by the defendants on a 

number of grounds, their main pleas being (1) that 
the contract to pay rent at the rate of Rs. 7 per bigha 
in the event of the lessee not giving up possession was 
by Avay of penalty and (£-?) that the said contract ha,d 
been wa,ived by the plaintiffs and, therefore, could 
not be enforced by them.

The Court of first instance held that the clause 
in the lease which provided for the payment of an 
enhanced rent in the event of the lessee not giving up 
possession at the end of 1311 Fasli was not by way 
of penalty and this finding was not challenged by the 
defendants in the lower. appellate Court. The two 
Courts below, hoAvever, concurrently found that the 
contract for the payment of the enhanced rental had 
been waived and they accordingly gave a decree only 
for the original rent agreed upon.

The plaintifts appealed.
Hasan Imam (with him Samhim Sa/ran), for the 

appellants.
L. Nan D. L. NandJceolyar

and J. "for the respondents.
. F a z l A l i , J . ,  (a fte r  s ta t in g  th e  fa c t s  set ou t 

above p roceed ed  a,s f o l l o w s ) :

Now, the main question which arises in this 
appeal is as to whether the appellants can successfidly 
assail the finding of the Courts below that the con
tract foiy the payment of the enhanced rent must be 
presumed to have been waived by them. The cohten- 
tion of the appellants is that evidence of conduct is
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1929.

K.Ij.W.AJ'?'
D as

J.

wliolly iij<;icl!!iissible to prove waiver of a contract 
wljicli has been, registered accoi'diiig to lâ w and 
relia:Dce is placed upon proviso (4) of section 92 of 
the Evidenc'ft Act which runs a.s follo .̂vs— r.vi>hika

Tl'it? existeiii-e of any di'-tinet snbsequeut ora! agreei!U.;5:t io ri'-sciiKl 
<)!' nioiciifv any siicb contract, PTnnt rsr disiiositirun <;if pi'opei'ty, irstiy be, A,l i,
lirorei'I. exce]it in t-ases in wbich snc-ii <'"ontracL ^raiit r>r dispi:-sit:io!i cf 
propfrtx’ is i»y law I'equired tci i>e in ’vritiiiff, or lias, bec'ii TC‘;j:isi.ero<l 
aeoovVni" to trie law in force for tlie tiiite lieiiiy a> to tlie regi‘.f:r;tt!cri
i)i’ flrii'unu'-nls

It is con tended by Mr. Hasan Imam who ;ippeaa‘s 
for the appellant that tĴ e expression “  oral agree
m e n t i i s  used in this pi’oviso is Tvide emoiigli to 
include all nnwritten ag'reenients whether they are 
oral or the.y are implied from acts and conduct of the 
parties. There is no doubt that this view is fully 
supported by the decision in the case of Ma^mid^
Clietti V.  (1) which was followed in
'raman v. Bhowani (-). It must, liowever,
l:)e remembered that proviso (4) refers to the existence 
of a distinct subsequent agreement to rescind o?̂  
modifij a contract registered;accordhig. to law, and 
it is a point to be considered whether this proviso can 
override the provisioii of section 115 of the Evideii.ee 
Act which deals with, estoppels wdiether they be by 
words or by conduct or otherwise. The law of waiver 
is really a branch of the law of estoppel and, as 
Melville, J., pointed out in LaicsJnnam, v. Gol)ind 
Dokanji (̂ ), ' ‘ It is a mistake to reject evidence of 
tlie conduct of parties to a written contract on the 
ground th|it it is only an indication of an unexpressed 
unwritten contract betAveen them. The conduct is .no 
doubt evidence of the agreement out of whicK it 
arises but it may be very muchmore." Ti^many, oases 
it'may amount to estoppel. ■: In stich- a case it is clear 
that evidence of conduct would he: strictly admissible 
under section 115 of ,the:;.Etiden,ce'.Act and, , even.̂

(Ij (1809) I. L . E. 22 Mad. 261. ■ (2) (H»01-02) 6 Gal. W .
(3) (1880) I. L . R. 4 Bom. 594.
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1929.

Kcman
D as

V .

E a d h ik a
S in g h .

Taxl A li, 
J.

conduct falls short of legal estoppel, there is nothing 
' in the Evidence Act which prevents it from being 
proved or, when proved, from being taken into 
consideration

It is, however, unnecessary in the present case 
to go further into this aspect of the c uestion because 
in our opinion the finding of the lower appellate 
Court that the contract for the payment of the 
enhanced rent must be presumed to have been waived 
in the present case cannot be supported on other 
grounds. It will appear that in paragraph 13 of the 
written statement the defendant set up a definite case 
to the following effect—

“ After the expiry of the term of the kabnli3̂ 'it the plaintiffs having 
waived their claim for enhancement in the -presence of witnesses allowed 
these defendants' ancestor to hold over in accordance with the terms 
of the settlement, i.e., on payment of Rs. 25-4-0 as jama for the 12-annas 
share and Rs. 8-7-0 for the 4-annas share.”

Thus the case of the defendants in the written state
ment was that the contract had been expressly waived 
in the presence of witnesses. This the defendants 
evidently failed to prove, and the lower appellate 
Court consequently based its decision as to waiver 
mainly upon the acts and conduct of the parties. It 
was found by the lower appellate Court that the 
defendants paid rent at the original rate from 1312 
to 1314 and also for subsequent years. Now, the 
finding of the lower appellate Court that the 
defendants paid rent for the years 1312 to 1314 at 
the original rate cannot be assailed because it is based 
upon some evidence, namely, the rent receipts gra,nted 
for the period. The finding, however, so far as it 
relates to^the subsequent years cannot be supported 
because it has been arrived at in spite of the case 
put forward by the defendants in their written state
ment in paragraph 13. The defendants have stated 
clearly in this paragraph that the plaintiffs realised 
rent at the original rate till the 7th Baisakh, 1314



1929.Fasli. It is true that in paragraph 15 the defendants 
say that the

“  plaintiffs’ amlas have realised the rent according to tlie tliatian  
entry for the years iti suit but tliey have not granted aiir receipts.”  Singh .*

This statement, however, merety amoiin.ts to a Ar.i,
of payment which has been rejected by both the Courts j. 
below. We do not think, therefore, that it was per
missible for the lower appellate Ckmrt to go behind 
the pleading of the defendants and make out a case 
which is materially inconsistent with the written 
statement.

The question then is wdiether the mere fact that 
the patwari of the plaintiffs accepted rent at the 
original rate from the defendants for the years 1312 
to 1314 Fasli (that is to say, for the three years 
immediately after the expiry of the term of the lease) 
is sufficient to raise the presumption that the contract 
for enhanced rent had been^waived by the plaintiffs.
It may be observed that there is nothing in the judg
ment of the lower appellate Court to show that the 
rents were accepted by the patwari to the knowledge 
of the plaintiffs. It has also been found that the 
rent receipts themselves do not show what was the 
total jama fayahU foT the land in suit, the column 
for that entry having been left blank. Assuming, 
however, that the finding of the lower appellate Court 
as to the acceptance of rent by the plaintiffs from 
1312 to 1314 and even in subsequent years cannot be 
assailed, there is ample authority for the proposition 
that mere acceptance of a reduced rent by the landlord 
for a number of years does not deprive him of his 
right to claim rent at the stipulated Vdute [Bee Baij- 
natJi Prasad SaMi v. Raghuiiath Rm (i); Kmlash 
Chandra Saha v.
Chandra Nandiy. S7'eema>fi Durga Stmdmi 3ass^a :
Dmga Prasad Singh y, Majendra ;■

W  (1911-1^ l^ G al. W , H. 496. (3) (1915-16^20 Gal. W . 68{X
(2) (1915-16) 20: Cal W . , N. 347, (4) (1914) I . R, 41 Cfti; # 3 ,
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1929. Mauandi Clietti v. Oliver (̂ ) ~ Radiui Raman
kuman Cho'wdlmj v. Bho'wani Prasad Bhoivmik (2).

B as

pAniiiKi where the conduct of the hindlord
SinS ?  is less ecjiiivocal, as for example, when he sues the 

tenant on the basis of the reduced rent as if that 
Fazl ali, payable for the land, it may be presumed

that the landlord has waived his right to recover a 
higher rent [see Dhukeshwar. Prasad Nara/in Singh 
V. IshwardJiai'i Si7icfh{̂ '̂ )~]. But the principle of AA'aiver 
must be strictly construed and should not be extended 
to cases where the circumstances are not clear and 
conclusive.

JSFow, the question of waiver being a mixed 
question of law and fact, a second appeal will always 
lie to impeach legal conclusions from findings of fact. 
In this particular case we are of opinion that the 
finding of the lower appellate Court that the contract 
as to the payment of rent at the rate of Rs. 7 per 
bigha had been waived, is based upon wholly inconclu 
sive circumstances, and must be set aside and, as the 
decree of the lower appellate Court is based on this 
finding, it must also be set aside.

The question, hoavever, arises as to the terms of 
the decree to be passed by this Court. It was 
represented to us, and we felt that there was some 
force in the representation, that the defendants might 
find it someAvhat hard to pay rent at the rate of Rs. 7 
per bigha. The learned Advocate for the appellants, 
hoAvever, has:taken a remarkably fair attitude in 0 is  
case and states on behalf of the plaint^fs that the 
latter AAdll accept rent at the rate of Rs. 5 instead of 
Rs. 7 from the defendants and alloAv them to cultivate 
the land on these terms. He is also willing to take 
a decree at the rate of Rs. 5 per bigha for the years 
in suit and to abandon the rest of the claim made 
in this suit. In these circumstaiiees the order that
(1) (1899) I . li. B , 22 Mad. 261. (2) (1901-02) 6 Oal. N , 60 :

(3) (1915) 22 Cal. L . J. 95. ■ ■
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we propose to pass is, that we will set aside tlie jiidg- 
inent txnd the decree of the Courts b e lo w  anci pass a * 
mDdified decree in favour of the plaintiffs at the rate 
of B̂ s. 5 per Bigha for the years in suit.

It may be nieiitioned that the learned Coiiiisel for 
the respondents attempted to argue before us that 
tl'ie stipulation for the payment of rent at the rate of 
Rs. 7 made in. the kabuliyat was penal and could not 
be enforced. It is true that a somewhat similar pro
vision in a kabidiyat executed by a tenant in favour 
of his landlord was held to be penal in the ease of 
Tejendra Narai/i Singh v. Bahai Sin/jli (i) but 
Banipini, J., who was one of the members of the 
Bench before which tha,t case came up for decision, 
gave a dissenting judgment in the ca.se and in a later 
case, the facts of which were very similar to the facts 
of .the present case [Ganqjqt Sinigh y  lasodhrir 
Sitigh. (2) j , it was definitely held that a stipuktion for 
the payment of higher rent was not a penalty 
incurred by reason of the non-execution of the fresh 
kabuliya.ts ” . This last case was followed; in GoMnd 
Mandal v. where it was held that
an agreement by the defendant that, if he held over 
upon the expiry of the term of the lease, he would pay 
rent at a higher rate than he did during the term 
was valid and enforceable. This is also the view that 
has been consistently held in a series of decisions of 
thiS' Court [see Singh v. Rem. Simder 
decided by Jwala Prasad, J . ; Garpi Mandal Y.^Bahii 
Kummi Das («), decided by the same Judge; Kmmn 

:Dm  V. BJmnaMmidal (̂ ), decided by Adami, J. ;
V. Kiimari Das (}), decided by Ad ami 

and Bueknill, J J .4 v. Kmhali
, decided:by W ort/J., and ' TilakMar^^ 
decided  ̂by' Sir 'Dawson Ifiller, G. J. and, ,Mtillick,. J. ] / 
I t  was clearly pointed out in these cases that the clause

• :^(1),
(2! {ItUISj 17: Cal. L. J. 590  ̂ : ' ^ 308

1829.

Euman
,D.%s

B a b h i k a

S i n g h . 
F.v'/x -Ali. 

J.

(3) (1913) ISiCal. L. J. 74:
(4) S. A. 1135 Qf 1916
(5) S. A. 992 6i 1917,

{7) ;S. A . 787 of 1919. 
fS) a  A. 1602 cf 1924. 
(9) S. A . 849 of 1925.



1929. for the payment of the enhanced rent is not penal, 
Kxtman because apparently it was not introduced into the 

lease to compel the performance of an act stipulated 
radhika in the contract but was merely an option given to the 
Singh, i^ssee which lie may accept or reject as he chooses; 

Fazl Ali, and, as was pointed out by Jwala Prasad, J., a 
stipulation to pay a higher rent for what is in effect 
giving to the defendant the valuable right of 
occupancy in the land is neither penal nor an unreason
able one. Besides, as was pointed out by Frere and
Holloway, JJ., in A danky Ramchandra Row v. Indu-
huri Afpalaraju Garui})  ̂ the tendency of the Courts 
of equity as well as the Courts of law at the present 
day is to interfere as little as possible with the express 
intention of the contracting parties'’ , the same
learned Judges further observing we have
sufficiently indicated our opinion as to the policy of 
relieving parties from the effects of their own stipu
lation. That policy has been condemned by nearly 
every eminent Judge who has had occasion to con
sider the subject, a,nd arose at a period in which the 
views of the Legislature were very different to Vv̂ hat 
they now are

I have dealt with this question at some length 
here because the learned Counsel for the respondents 
laid considerable stress upon it, although in our 
opinion it would have been sufficient to say that the 
point having been abandoned by the respondents in 
the Courts below, as is sufficiently clear from the judg
ment of the lower appellate Co-u.rt, it could not be 
agitated again in this Court. The question as to 
whether a certain provision is penal or not is a mixed 
question o f law and fact and as a rule it will not be 
permitted to be raised in second appeal i f  it is clear 
that it was abandoned in a subordinate Court which 
was competent to investigate questions of fact as well 
as of law. In any case the conclusion which we have 
arrived at is that, even if  the provision for the pay
ment of Rs. 7 per bigha could by any chance be
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construed to be a, penal proTisioii witliiii tlie terms of 
section 74 of the Contra_ct Act, tlie plaintiff is accord
ing to that section itself entitled to a reasonable com
pensation not exceeding tlie ainoiint named in the 
kabnliyat as the amount payable in the eTent of the 
breach of the contract; and in oiir opinion 5 per 
bigha which the plaintiffs are now willing to take 
as rent for the land cannot in any circinnstaiices be 
considered to ]}e either too high or* unreasonable eyeii 
if we treat it as a compensation to be awarded under 
section 74 of the Contract Act.

The learned Coiuisel for the respondents also 
contended that what the Courts below had virtually 
fonnd was that there was a fresh contract between 
the parties after the expiry= of the lease whereby the 
defendants’ ancestors were allowed to hold over on 
payment of the original rent. Now, in the first place, 
as far as I can see, there is no definite finding to this 
effect in the judgment of the lower appellate Court 
which is the final Court of fact; and in the second 
place, paragraph 10 of the written statement is almost 
fatal to this argument, because it is distinctly stated 
there that

“ no fresh settlement was made after■ the espiiy of the terai of 
the kabuliyat.”

It is true that in paragraph 13 the defendants set 
up a wholly different case and say that the plaintiffs 
waived their claim for an enhanced rent in the 
presence of witnesses and allowed the defendants’ 
ancestor to hold over on payment of the old jama : but 
here the defendants’ case comes directly within the 
mischief of proviso (4) of section 92 of the Evidence 
Act and, in any event, neither of the Courts below’ 
seems to have accepted the case of a subsequent oral 
agreement between the parties wliicli was attempted 
to be set up in this paragraph of the written statement.

The result is that the contentions of the 
respondents fail and the appeal is decreed in the terms 
mentioned above. The appellants will be entitled to 
proportionate cess and damages as also costs in

1929.
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1929. proportion to their success from the respondents in 
ivraiAN all the Courts.

D.is
E.vDiiiri C h a tte r .it , J.—I agree. The case of the defen- 
Singh/ dants as made out in paragraph 13 of the written

Fa7.l A li, statement seems to be that there was a fresh agree-
ment, after the expiry of the term of the Icabuliyat, 
that the defendants wouki hohi over on payment of 
the initial jama of Rs. 33 and odd. The original 
lease having been by a registered document reduced 
into writing, no subsequent oral agreement to vary 
the terms thereof is admissible in evidence under sec
tion 92 of the Evidence Act. The kabuliyat provides 
that if the tenant holds on after the expiration of 
his lease he will have to pay rent at Rs, 7 a bigha 
as mentioned therein. 'The oral evidence to vary this
part of the contract is undoubtedly excluded by the 
Evidence Act. But the question is whether any
evidence of conduct is admissible in the present case.
The case on the point, as stated in paragraph 13 of 
the written statement, is that the plaintiff realized 
rent at the initial amount of Rs. 33 and odd from the 
expiration of the term of the lease till the 7th By sack, 
1314 Fasli, that is from 1312-1314:. The acts and 
conduct of the parties, so far as they are proof of a 
contemporaneous oral agreement varying the terms of 
the registered contract, or proof of a subsequent parol 
agreement, cannot be legally admissible in evidence. 
When evideiiGe of an oral agreement is excluded it 
necessarily follows that proof to be implied from the 
acts and conduct • of the parties must be similarly 
excluded. [See Eadliaramm, v. BJiowam (i) and 
Mayandi CJhetti v. Olwer( )̂.'\ But evidence of con
duct is admissible to show that as betw'een the land
lord and the tenant the term in the kabuliyat for 
the payment o f  a particular rate of >"ent, on the 
expiration of the term of the lease if  the tenant would 
hold on, was never intended to be aOted upon

/ (1) (1910) (2) (1899) I .  L .  R . 22 M a d , 261.
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or enforced. [See Beni Madhal) y . Lalmati (}) m.6.' 
Manindra Chandra Nandi v. S'rimati Durga Sun- 
dari (’̂ )]. Evidence o f conduct is also admissible to 
prove an estoppel or waiver \Lakslimcviii v. Gohind{^)\, 
Now in the present case it appears that the plaintiffs 
gomashta accepted rent at the lower rate for two or 
three years and granted receipts for the same but 
without specifying the amount o f  jama in the appro
priate column in the printed rent receipts. A ll that 
the receipts would show is that the plaintiff’ s 
gomashta realized rent which works at the lower rate. 
This cannot by any stretch be taken as amounting to 
a legal estoppel or waiver o f the plaintiff’s rights. 
The facts that the amount o f rental 'was not men
tioned in the printed receipts and no rent has since 
been realized contra-indicate the theory that this 
particular term in the kabuliyat was not intended to 
be acted upon. Then, the landlord is not deprived 
o f his right to claim rent at the rate stipulated in 
the kabuliyat by a mere acceptajice o f rent at: the 
reduced rate [see Baidyanath v. Raghu Nath and 
Kailash v. 0 ] .  I  do not think I  can pro
fitably add anything else to the elaborate judgrrient 
o f my learned brother.

Decree Taned.
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