
V O L ,  IX , PATiSiA SERIES. m

the record-of-riglits. It is said that by coming to the 
coiicliisioii that the defendant had sasmi iii^the village 
he indirectly decided that they were not Khnntkatti- 
da,rs of the 'village. In my jndgiiie.iit t h a t  aygumeiit 
has no foimdation, and the argument must falL The 
nest point which the learned Subordinate Judge dealt 
with was the contention by the defendant, the appel
lant before him, that the Mnnda of the village -was 
appointed from tlie clan or Koli of the defendant. 
He has come to the conclusion on the facts contrary 
to the defendant’s contention and, it seems to me, 
upon materi’als which were sufficient. The last and 
the final point which lie has discussed in this case was 
whether or not the majority of the villagers were 
in favour of the defendant’ s candidature. On that 
point, whicji is obviously a question of fact, the learn
ed Subordinate Judge also came to a conclusion 
against the defendant. In my judgment, so far as 
the merits of the case are concerned, this appeal fails. 
It succeeds to this extent that the learned Subordinate 
Judge Avas wrong in law in deciding that the Deputy 
Conmiissioner had no jurisdiction, but generally the 
learned Subordinate Judge having decided in favour 
of the plaintiffs on the merits, the appeal must fail 
and is dismissed with costs.

J a m e s , J ,— I  agree.
A ffe a l  dismissed.

A P P E L L A T E  C I V I L .

B e f o p e  J w a la  P r a s a d  a n d  R o i o l a n d ,  J J .
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C o d e  o f  C w z l  P f o c e & r e ,  1 9 0 8  F  0^
X X X I I I y  f i iJ e  2 — p a u p e r ,  a p p U c a M o n  w l i e iJ ie r

■^Appeal from Appellate: Order bo, 186 of 1928, from an order of 
Babiv Amar Nath CliateTii, District Judge of G-aya, dated the 27tli 
oi August, 1928, revei’sii'ig : an order of Maulavi Sjed Mohammad. 
Ibrabiin. MunRri: nf Gaya, dated the IGtli Aiigust, 1927.

PAiTi:iEA
Mui'tD.i.

V.
L abdeA 
Munpa.

Wom\ J.

1929.

1929.

Mat/, 2S.



1929. o o n t a m s  p l a i n t — a p p U o a t i o n ,  r e j e c t i o n  o f — c o u r t ,  ju r i s d i c t i o n  p f ,

"^Bank o f ~ P ^ i'n iit  r e q u i s i t e  s t a m p  t o  b e  p a id  t u i t h in  a  c e r t a i n  t i m e —  
B i h ^  ord er^  e f f e c t  o f — s e c t i o n  1 4 9 , a p p l i c a h i l i t y  o f — d i s c r e t i o n ,  u s e  

L im ited
V.  /  ’

pi'der X X X i a ,  rule 2, Code of Civil Procedure, 1908, 
cHANDEBji requires tiia t a n  apx^iication i'or p e r m iss io n  to  sue as a  pauper 
M ahabaj. sh a ll co n ta in  th e  p a rtic u la rs  req u ired  in  re g a rd  to  p la in ts  in  

su its .

H e l d ,  th a t  th e  d o c u m e n t re ferred  to  in  ru le  2 o f  O rder  
X X X I I I  is  a  c o m p le te  d o c u m e n t c o n s is tin g  o f  a n  a p p lic a tio n  
for  p e rm iss io n  to  su e a s  a p au p er a n d  a  p la in t , an d  th a t ,  
th e r e fo r e , th e  cou rt h a s  ju risd ic tio n  u n d e r  s e c tio n  1 4 9 ,  C ode  
o f  C iv il P ro c e d u r e , 1908, w h ile  re fu s in g  lea v e  to  su e  in  fo r m a  
p a u p e ris , to  p e r m it  th e  req u isite  s ta m p  to  be p a id  on  th e  
p la in t  w ith in  a certa in  t im e  an d  a fte r  i t  h a s  b e e n  s o  d o n e , 
th e  u n sta m p e d  p la in t w ill  be d ee m e d  to  h a v e  b e e n  v a lid ly  
p resen ted  o n  p ro p er c o u rt-fe e  on  th e  d ate  it  w a s  o r ig in a lly  
filed.

S k i n n e r  v . O T d e i ^ ,  M a r e a  T h a n g a tJ ia m a l  v . I r a v n t h e e s -  
Loard. A iya r ly^ ) an d  S o a k  L ai. v . D a l  G J ia n d i^ ), fo llo w e d .

G h m id e r  M o h u n  R o y  v . B J m h o n  M o h i n i  D a b e a ( ‘̂ ), 
'N a r a in i K u a r  v . M a k h a n  L a l { ^ ) ,  A h b a s i  B e g a m  v .  N a n h i  
B e g a m i ^ ) ,  A i ih J w y a  G h u r n  D e y  B o y  v . B i s s e s s w a r i Q ) ,

' J a n a k d J ia r y  S i ik u l  v . J a n k i  K o e r [ ^ ) ,  K e s h a ,v  Ramchandra 
D e s h p a n d e  v . K r is h n a r a o  F en /cai: l n a m d a r ( ^ ) , le iG V v ed  to .

P e r  R o t v l a n d ,  J .— T h e  d iscretio n  g iv e n  to  th e  co u rt o f  
first in sta n c e  b y  se c tio n  1 4 9 ,  C ode o f  C iv il P r o c e d u r e , 1 9 0 8 ,  
to  accept th e  p la in t on  a c o u rt-fe e  an d  h e a r  th e  su it as h a v in g  
b e e n  in st itu te d  on  th e  d a te  w h e n  th e  a p p lic a tio n  to  su e  as a 
p au p er w a s  tiled , sh ou ld  n ot b e  too  w id e ly  u sed  b y  th e  cou rt  
in  favou r o f a p laintiff; wdio h a s fa ile d  to  e sta b lish  h is  r ig h t  
to  sue as a p a u p e r .

Appeal by tlie'defendant.
/IHlSeO) I. L. E . 2 All. 241, P. G.
(2) (1915) M. W . N. 228.
fS) (1923) I, L. R. 1 Bang. 196.
(4) (1877) I. L. R. 2 Cal. 889.

, (5) (1895) I . :L .  R.. 17 All. 526.
(6) (1896) I. L . B. 18 All. 200.
(7) (1887) I .  L ;
(8) (BOO) I. L. R.: 28 Gal. 427 (432).
(9) (1895) 1. L. R. 20 Bom. 508.
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1929.The facts of tlie ease material to this report are 

stated ill the judgment of Jwala Prasad, J.
A . K . Roy  and N. C. Ghosliyioi the appellant. limited

Satyadeo Sahay, for the respondent. Sbi thakxjk
J w a l a  P r a s a d , J.~The_only point involved in chIL^eji 

this appeal is whether the plaintiffs’ suit is barred by mahabaj. 
limitation. The Court below has held that it is not 
barred. The defendant aggrieved by that decision 
has come up to this Court in appeal and urges that 
the view taken by the Court below is erroneous.

Shorn of details the plaintiffs instituted a suit 
in forma pauperis on the 21st January, 1926, his 
cause of action having arisen on the 24th of January,
1925. On the 26th June, 1926, the application to 
sue as paupers was refused but the Court by the same 
order allowed the applicants to proceed with the suit 
on payment of court-fee by the 10th of July. The 
court-fee was paid before that date. The contention 
urged by Mr. Eoy appearing on behalf of the appel
lant is that the suit was barred on the date the court- 
fee was paid and the order of the Court allowing the 
plaintiffs to proceed with the case on payment of 
court-fee is one without jurisdiction. Iii support of 
his contention, apart from the consideration of the 
; provisions in the Code of Civil Procedure, reference 
las been made to various authorities: Chnnder
Molmn Roy v. Bhuhon Mohini Daheai}), Naraim 
Kuar V. Makhan Lal(^), Ahhasi Begcim v. Nanki 
Begam(^), A uhhoya Churn Dey Roy v. BissesswarH^), 
Janahdhm'y Stikul v. Ja7iki Koer{^), Meshm Ram- 
chmdra Deshfande v. KTishnamo ¥erbkaSesh Ifhrni- 

and Sook Zal Y . Dal 
except the last one of the Rangoon iligh Courtj w

(1) (1877) L  li. B. 2 Cal. 389. ~
(2) (X896) I . li, B. 17 All. 526.
(S) (1896) I . L . B. 18 All. 206.
(4} (1897) L  L . B. 24 OaL 889.
(5) (1900) I. K  B. 28 Oal. 427 (432)
(6) (1895) I. li , B. 20 Bom. 508.
(7) (1923) I. lit, B . 1 Baiag. 196.



1929. decided under the Civil Procedure Code of 1859 or 
" bank of ~ of 1882. In those Acts there was no provision simi-

Bihar lar to section 149 of the present Code of Civil Proce-
Lmn'ED Y  1908). That section gives discretion

Sill THAKmto the Court to allow the plaintiff to pay the whole or 
oHANDEEJi court-fee and upon sncli payment the
Maharaj. plaint in respect of which such court-fee is payable 

jwALA force and effect as if the court-fee
Frasa*i>, -t. had been paid in the first instance. Now, if the 

a-pplication to sue as paupers be construed to be a 
plaint, the Court had ample discretion under section 
149 to allow the plaintiffs, wdtliin the time to be fixed 
by it, to pay the requisite court-fee and the plaint 
would be deemed to have been properly stamped with 
court-fee on the date on wdiich it wa.s filed, that is, on 
the 21st of Jannary, 1926. Mr. Roy contends that 
the document filed by the plaintiffs in the present case 
was not a plaint at all an.d that it could become a 
plaint only when the application to sue as paupers 
was granted under rule 8 of Order X X X I I I .  He 
says that the application in this case to sue as paupers 
was not granted and, therefore, the stage had not 
reached when the document filed by the plaintiffs 
became a plaint by virtue of section 8 of the Act. 
It is also contended that even if it were a plaint the 
order refusing the applicants to sue as paupers under 
rule 15 of the said Order had the effect of rejecting 
the plaint and the Court had no jurisdiction to grant 
th.em time to put in the requisite court-fee and to treat 
the document as a plaint filed on the date on which it 
was presented in Court, that is, the 21st Tebruarv,
1926. :

Now Order X X X I I I  is headed: “  suits by 
p a u p e r s a n d  the first rule says that subject to the 
provisions contained therein any suit may be insti
tuted by a pauper. The subsequent rules in that 
Order deal with the procedure prescribed for a suit 
to be instituted by a pauper. Rule 2 requires that 
an application for permission to sue as a pauper 
shall contain the particulars required in regard to
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plaints ill vsuits: a schedule of any movable _or . . 
immovable property belonging to the applicant, with bank os' 
tlie estimated value thereof, siiall be annexed thereto: 
and it shall be signed and verified in the manner pres- -y. 
cribed for the signing and verification of pleadings,
The provisions relating to a schedule of all the pro- CHAHDESJI 
perties of an applicant is with a view to find out Mahabaj.
whether tlie applicant is or is not really a pauper; and jwala
the particulars required to be given as in a plaint are Pbasai>, j  
with a view to enable the Court, upon determination 
that the applicant is a pauper, to proceed forthwith 
with the trial of the suit without necessitating the 
filing of a fresh plaint. The document referred to 
in rule 2 of the Order is a composite document coiisis- 
ting of an application for permission to sue as a 
pauper and a plaint. Rule 7 (5) says that " 'T h e  
Court ”  after necessary enquiry referred to before

“ shall tlieu either allow or refuse to allow the applicant to sue as 
a i»auper.”

Rule 8 says that
“ Where ilie application is granted,”

the application which, as observed above, contains 
the plaint as well apart from the prayer to sue as' a. 
p a u p e r ,

“  shall be deouied the plahit iu the suit, and the suit shall proceed 
in all other rospeejtg as a suit iustituted hi the ordinai'y manner, e tc ."

Rule 15 provides:
“ 'Ihat au order refusing to 'iillijw the applicant to sue as a pauper 

siiall be a bar to any subsequent a|ipheation of the like nature by him 
iu rt-'Hpeet of tlio sauio right to sue but the applicant shall be at. libei-fcy 
to institutu suit) in the ordinary ujfttmer in respect , of sucli right, 
provided that he iirst pavs the costs (if any) incurred by the ,Govern- 
inent and by the opposite party in opposin^ th pplioation for leave 
Ixf^sue ■ an ,,a patiper.’ ’ .,'.'

This is all about the point in dei X X X I I I  which 
concerns itself only with the application to sue as 
a pnuper whicli. niay either 1.)e allowed or refused.
I f  allowed, the application which contains the plaint 
will be registered and treated as a plaint and the 
suit shall proceed in all respcts as if it was filed on 
the date on which the application was made. I f  it



1929. jg refused, tlie appiieaiit will be prevented only from 
Bahk oit filing another application to sue as a pauper. His 
Bisab right to institute a suit , in tlie ordinary way is not at 

all affected if it is not barred by limitation. But, 
Sur Thaicto there being in the application all the particulars of 
..chSSeeji plaint, the Court may treat it as a plaint and 
mahabaj. exercise its discretion under section 149 of the Code

jwAiA a document not bearing court-fee and may allow
PSASAD, J. the plaintiff to pay the court-fee and prosecute the 

suit upon such payment. The contention that the 
application for permission to sue as a pauper was 
not a plaint and could not be treated as a plaint un
less the application is granted under rule 8, does not 
find favour with their Lordships of the Judicial 
Committee in the case of Shinner v. Orde{}). In 
that case the enquiry as to pauperism of the plaintiff 
was pending and the Court had neither granted nor 
rejected it. In the meantime the plaintiff offered to 
pay the court-fee, and it was held that upon such 
payment the suit would be deemed to have been 
presented on the date on which the application to sue 
as a pauper was filed, and not on the date on which 
the court-fee was paid. Their Lordships treated the 
petition as a composite document containing the 
plaint and the prayer to sue as a pauper. Regarding 
the view taken by the Allahabad High Court that the 
petition should be retained as a plaint but that it 
should be taken to be converted into a plaint only from 
the day when those fees were paid, their Lordships 
observed as follows ; ‘ 'N o w  a petition to sue in forma 
pauperis contains all that a plaint is requited to do. 
By section 300 ‘the petition shall contain the particu
lars required by section 26 of this Act in regard to 
plaints, and shall have annexed to it a schedule of any 
movable or immovable property belonging to the peti
tioner, with the estimated value thereof, and shall 
be subscribed and verified in the manner hereinbefore 
prescribed for the subscription and verification of 
plaints'. Therefore, it contains in itself all the

4 M  THE INDIAN LAW KEPORTS, [VOL. IX.

m  (1879) I .  L .  i ,  2  A l l .  241, P . 0 .  ~ ~  ~ ~



P r a s a d , J.

particulars tlie statute requires in a plaint, and, plus 
these, a prayer tliat the plaintiff may be allowed to Bank os 
sue in forma pauperis.'’

The provisions in the present Code of Civil Pro- ,
cednre relating to suits by paupers correspond with 
the provisions contained in the Acts of 1859 and 1882. chanderji 
Besides tha.t, from rule 15 of Order X X X I I I  of the Mahabâ . 
present Civil Procedure Code the words _ Jwala

unless prec-huled bv the rvvleB for tlie limitation of suits ”

contained in section 310 of the Code of 1859 have 
been deleted. This is obviously so because the Court 
is now vested by section 149 of the present Code with 
discretion to treat the plaint originally filed, without 
any court-fee or with insufficient court-fee, as validly 
filed on the original date although court-fee is paid 
subsequently under the orders of the Court on the 
date when it is barred by limitation. The Madras 
High Court, in the case of Ma/rea Tliangathammal v. 
Iramtheestvara Aiyar(^), held that In  the case of an 
a,ppIication to sue as, a pauper, the amendment of the 
plaint contained in the application to sue as a pauper, 
does not prevent the Court from, treating th'e un
stamped amended plaint forming part of the applica
tion as a plaint filed on the original date of the 
presentation of the application and does not present 
the granting of time to pay the necessary court-fees 
thereon so as to make the amended plaint become a 
validly stamped plaint presented' on the original 
date.”  Therefore, an application to sue as a pauper 
contains an unstamped plaint and the Court can 
under the power vested in it by section 149 of the 
Civil Procedure Code permit tfie requisite stamp to 
be paid thereon within a time fixed by it and, after 
it has been done, the unstamped plaint w ill  be consi
dered to have been validly presented on proper 
stamped duty on the date when it was originally filed.
In  this vIbw the decisions relied upon by Mr. B  
behalf of the appellant will have no application to 
the present case  ̂ inasmuch as they were passed before

VOL. IX .] P A T N A  SERIES. M 5



1929. tlie new provi.sion contained in section 149 was made 
Bank oe in tlie Civil Procedure Code of 1908. The point was 

raised imder tlie present Code on tlie Original Side 
V. of the Rangoon High Conrt in the case of Sook Lai v. 

Dal Chand(}). Though the application to exercise 
cHANMBJi discretion under section 14:9 was refnsed, in the 
Mahabaj. circumstances of that case Young, J. held that section 

jwAXA 149 gives the Court discretion in the matter. Even 
Pbasab, j. before the section was enacted their Lordships of the 

Judicial Committee in the case referred to above, 
namely, Slcinner v. Orde{^), had held that, although 
the case before their Lordships was not provided for 
in the Code, the Court had its discretion to accept the 
court-fee filed by the applicant to sue as a pauper and 
treat the plaint as having been filed on the date on 
which the application to sue as a pauper was filed, 
and not on the date when the court-fee was paid. 
Their Lordships observed that the Court would not be 
justified in exercising the discretion in favour of the 
plaintii! where it finds that the plaintiff is guilty of 
fraud. Therefore, the question whether the Court 
should or should not have allowed the plaintiff to pay 
proper court-fee and to treat the suit as having been 
presented on the date the application to sue as a 
pauper was filed is not a question of jurisdiction, for 
the Court has undoubtedly that jurisdiction vested by 
express provisions in the Code, but is only question of 
discretion and the, judicial exercise of that discretion. 
Nothing has been addressed to us to shew that the dis
cretion exercised in this case was not properly 
exercised.

The appeal must, therefore, be dismissed with 
costs.

R o w l a n d , J . — I  agree. I should like to observe 
that in my opinion the discretion given to the Court 
of first instance by section 149 to accept the plaint on 
a court-fee and treat the suit as having been instituted 
on the date w^ien the application to sue as a pauper
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was iilecl, slioiild not be too widely used by tlie Court 
in favour of a plaintiff wlio lias failed to estabiisli 
his right to sue as a pauper. I f  the Courts use this 
libert}' too freely it-seems to me there is danger of 
fra,ud on tlie revenue.

A-ppeal dismissed.

A P P E L L A T E  C I V I L .

B e fo r e :  D a s  a n d  W o r t ,  J J .  

G O P I  E A M  B H O T I C A

T H A K T T R  J A G A B N A T H  S I N G H . *

C o d e  o f  G id il P m c e c l n r e .  190 S  (A  at V  o f  1 9 0 8 ) , O r d e r  
I X ,  r id e  9 — “  p h i in t i f f  ”  w h e t h e r  m c l u d e s  “  p e r s o n  c l a i m 
in g  t lir c n ig h  t h e  p h n n t i i j  — le g a l  r e p r e s c y i i a i i v e ,  s u h s t i t u t i o i i  
o f — ir h e tJ ie r  s u h j e c t  t o  d i s a b i l i t i e s  i t 'h ic li  a f f e c t e d  o r ig in a l  
p a r ty -— O r d e r  I X ,  r u le  9 ,  p r o o e e d m g  u n d e r — a p p e a l— m h s t i U i -  
f i o n  o f  p h d n t i f f ' s  l e g a l  r e p f e s e n t a t i v e — s u l i s e q u e n t  s u i t  b y  
s u c h  r e p r e s e n t a t w e  il l  r e s p e c t  o f  s a m e  c a u s e  o f  a c t i o n ,  i v l i e t h e r  
b a r r e d — t r e s p a s s e r  w r o n g f t d l y  e x t r a c t i n g  m i n e r a l s , u d i e t h e r  
a c q u i r e s  p o s s e s s i o n  o f  t h e  m i n e  i t s  e l f — a d v e r s e  p o s s e s s i o n —  
m i n e r a l  r i g h t s — n o n - t i s e r ,  w h e t h e r  a m o u n t s  t o  a h a n d o m n e n t .

W h e r e  th e re  is su b sta n tia l sn b stitu tio n  in  a p ro ce ed in g  
e n tit lin g  th e  re p re se n ta tiv e  o f th e  o r ig in a l p la in tiff or d e fe n 
d a n t to  th e  r ig h ts  an d  b e n e fits , q u a  p ro ce d u re , o f th e o r ig in a l  
p la in tiff  or d e fe n d a n t , su ch  re p re se n ta tiv e  b e c o m e s  th e  p la in tiff  
or th e  d e fe n d a n t , as th e  ca se  m a y  b e , an d  su b ject to  th e  
d isa b ilit ie s  w h ic h  fiffected th e  o r ig in a l p a r ty .

W h e r e ,  th e r e fo r e , a su it w a s  d ism isse d  fo r  d e fa u lt  a n d  
in  th e  appeal, ar isin g  ou t o f  a p ro c e ed in g  u n d er O rd e r  I X ,  
ru le  9 “, C o d e  o f  C ivil P ro c e d u r e , 1 9 0 8 , th e  o r ig in a l p la in tiff ’s? 
leg a l re p re se p ta tiv e  w a s  s u b stitu te d  a fte r  h is  d e a th , H e l d ,  
th a t  su ch  re p re se n ta tiv e  w a s  p re clu d ed  fr o m  in s t itu tin g  a  
fre s h  suit in  resp ect o f  th e  s a m e  ca u se  o f  a c tio n .

Q u e r y  W h e t h e r  th e  w o rd  “  p la in tiff  re ferred  to  in
O r d e r  I X ,  ru le  9 ,  in c lu d e s  “  p e r so n s  c la im in g  th ro u g h  th e
p la in tiif  ”  so as to  p reclu d e  th e  la tte r  fro m  in s t itu tin g  a  fre sh
su it in  re sp ec t o f  th e  sa m e  c a u se  o f a c t io n ?  : .

,— —— —  ----------   —— —  ^ ■ ■ ■ ■ '•  ̂ ;
■Appeal frojn. Originar Decree ,110. 149 of :

Babu Narendra Nath Chakraverti, Subordinate Jiidge of Mpngliyr, d:a;tecl 
the 29th JunSj 1935. : '

B a n k  o s  
E ih a b , 

LatlTED 
V.

S b I  T H A K t f B ,  

B a m -

CH.\NBERII
IMa-hahaj. 

EoWtANT), J.

* 1929.

1929.

April, 3, 4, 
5, S, 8, 0.
May, ,97.


