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however, been foiiiid as a fact by the lower appellate 
C o u r t  that the defendants had never refused to do 
the legitimate work of tiie duties of the gorait and it 
has also been foiiiid t}ia:t tiie plaintiiiS never gave aa? 
notice tô  the defeiirisjitR to qiiit the laJid. 
circumstances I do not think it is necessary that the 
appeal should be i'eiriaiicied to the lower appellate J.
Court merely for the purpose of determining the 
abstract, question as to whether the plaintiffs are 
entitled to" the declaration claimed in paragraph 11 
of the plaint.

The appeal, as I have said, fails on certain pre
liminary grounds a,nd is, therefore, dismissed with 
costs.

C h a t t e -Rj i , J . — I  a g ree .
A fpeal dismissed.
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C h o t a  N a g p u r  T e n a n c y  A c t ,  1 9 0 8  ( B o n g .  A c t  V I  o f  
1 9 0 8 ) ,  s e c t i o n  7 4 A ^  s c o p e  o f-— h e a d m a n s h i p  n o t  h e l i  i n  c o n 
j u n c t i o n  w i t h  la n d ,  w h e t h e r  c o v e t e d  h y  t h e  s e M t o n .

S e c tio n  7 4 A ,  C h o ta  N a g p iir  T e n a B c y  A c t ,  1 9 0 8 ,  la y s  
d o w H :

“  (a'i "Where a teTiaucy -S'liich in accordance witli eiistom is held 
!)y a villase-lieadman, iiEs for any reason been vacated, anv three 
or more tenants holding !and witilun tli.e saM tenancy, or the landlord,

.may ' apply to Deputy ■ Commissioner to determine . the person 
who in accordance with custsim should . be village-headman ; entitled 
to hold the: tenancy................... ................

H e l d y  th.a,t th e  su b -se c tio n  c o n te m p la te s  n o t  o n ly  th o se  
c a ses  i n  w h ic h  th e  h e a d m a n s h ip  is  helfl in  c o n ja n c tio n  w ith  
la n d  b n t a lso  th o se  in w h ic h  th e  lan d  is  : so  h e M .

. , Appeal by the defendant.
^Appeal from Appellate Decree no. 1487 of 1926  ̂ from a .decision 

of Babu Prarnatlva. iTath BHattaebarji,. Subordinate Xudge of Rsnclni, 
dated ilie 7tli July, 1026, confinni.ng a decision of- Bakj Laksbmi 
Naravan 'Patuallc, Munsii' of Ehnnti, dated the 23rf Api-il, 1925 .’ :

'.'"C



The facts material to this report are stated in the
pandea judgment of Wort, J.
M u n d a

laduba for the appellant.
Mxjnda: ^  ^  B. B. Ghosh, for the respondent.

Wort, J. WoRT, J .— TMs is an appeal against a decision 
of the Subordinate Judge of Ranchi affirming a 
decision of the Munsif in a suit in which the plaintiff 
prayed for a declaration that the appointment made 
by the Khas Mahal Deputy Collector and confirmed 
by the Commissioner on the 1st of August, 1922, was 
a valid and proper one, and that the subsequent 
recommendation and approval of the Deputy Commis
sioner was invalid and without jurisdiction, also for 
a declaration that the plaintiff was entitled to be 
restored to his former position of the Munda of the 
village a.nd other reliefs. The suit succeeded in both 
the courts below, the matter in controversy, as indi
cated, being a claim to the village headmanship in the 
village Garamara.

It appears that after the death of the village- 
headman an application was ma-de to the Khas Mahal 
Deputy Collector which was confirmed by the Deputy 
Commissioner on the 16th November, 1921, by which 
the plaintil! was appointed the village-headman. 
A  subsequent application ŵ as made to the Deputy 
Commissioner and he declined to interfere with the 
order which was already made. Thereupon certain 
villagers instituted a case on the 14th of October, 
1922, before the Subdivisional Officer, Khunti, to set 
aside the plaintiffs appointment and £he order made 
by the Subdivisional Officer was confirmed by the 
Deputy Commissioner on the 14th December, 1923, 
by which the defendant, the appellant before us, was 
appointed as the Munda of the village. The applica- 
tion which was made to the Subdivisional OffeceT is 
stated to have been made under section 74A of the 
GHota Kagpur Tenancy Act, and, in any event, from 

Jli^ ordershee the Deputy Goromissioner, t̂ ^
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1929.appears to be tlie case. Tlie suit was for a declara
tion that that order was made without jurisdiction, 
as I Iiave already said, and for c«nseqiiential relief. "
The Subordinate Judge decided on appeal that the Lab̂ a
order of the Deputy Commissioner was made without 
jurisdiction for the reason that the appiicxation which wobt, j. 
was made iinder section 74:A was one which in the ■ 
circimistances was not maintain able.

Now, it appears that in some case.s there witli 
the office of tlie village-headman there is held a 
tenancy in some plot or plots of land : in other cases 
the office is lield without any land in connection there
with. The ease which we have before iis is one of the 
latter. The Subordinate Jndg'e has held that that 
being the case no application is maintainable nnder 
section 74A of the Chota Na,gpnr Tenancy Act for 
the reason that, upon a proper construction of the 
section, applications therein contemplated were refer
able only to those headmanships which were held in 
conjunction with land, that is to say, that some form 
of tenancy of a plot or plots of land subsisted with the 
office of the village headman. The first point, there
fore, for our determination is whether the construc
tion placed upon the section by the Subordinate Judge 
was the correct one. T need not set out the section in 
extenso ; but it is sufficient to say that both sub-section 
(1) and sub-section (^) of section 74A  do create a very 
eonsiderahle difficulty in connection with the point 
w^hich is raised in this a]jpeal. I refer to the first 
clause of section 74A which reads :

, “ Where a ftiiaiiey whieli in accoidaBce with custom 13 lield by 
village hea<3man, has for any reason been vacated

and then come to sub-section (f)™
“  sueh application m ay he ma<^e: notw ithstanding that ;a :̂ p is 

in po5.<5ession of the : land of the "tennnc'T- or part tfiereof, under the 
anthorit.j or w ith t^ie consent uf ihe la m llor^ .”

In both these siib-sections it is nrgned that what is 
olearly contemplated is the actiial povsseasion of a plot
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_ or plots of lands in corineetion witli tlie office of head
man. The definition of tenants is referred to in sub
section (X Z F i)  of section 3 of the Act wliicli runs as 
follows :

“ ‘ Teuani; ’ means a 23erson who holds land -usKler another person 
and is, or but for a special contract would be, liable to pay rent 
for that land to that person.”

Tenancy is not defined in the A ct; but it is argued 
that tenancy can only be that right which a tenant 
possesses and as a tenant is a person who holds land, 
consequently, the word tenancy must refer to land. 
There is difficulty, however, in accepting that cons
truction. Sub-section (,/i) of section 74A proceeds to 
say:

“  Where a tenancy whieli in aocordance w'ith ciistom is held by 
\ village-headraan, lias for any reason been vacntecl, any three or more 
tenants holding land v.ifchin the said tenancy or the landlord m ay apply 
iio the Deputy GoTtiioisflionev to determine the person who in acGordance 
ivith custom should be village-headman entitled to hold the ten a n cy .”

[ f  the contention urged by the respondent is correct, 
oeing the construction placed upon the section by the 
Subordinate Judge, then what is contemplated by the 
^ords to which I have referred is that the tenants 
aaentioned therein must be the tenants, not any three 
tenants of the village over which the headman rules, 
3iit three tenants of the land which he holds in connec
tion with the headmanship. It seems that that 
would be straining the langua,ge of the section and, 
at any rate, putting a construction upon it which it 
is difficult to hold was intended by the legislature. 
The real difficulty is, as I have already pointed out, 
that which arises from the first clause of the sub
section '

where a tenancy which in accordance with custom is held by a 
village-headrnan.”

The expression used by the legislature is not particu
larly happy, if what was intended was that the section 
was applicable to both classes of villa.ge-headman 
haying regard to the fact that the word tenancy has 
â  techiiical meaning and tJiat, no definitioii being 
given in the Act, and by the ordinary canon of cons
truction, it must be deemed to have that technical



meanijig. But in my j'udgiiient, after a careful 
perusal of the section and particularly of sub-section pajjpea
(S'), what was intended by section 74A was to deal munda
with all applications whether the village-headmanship laduba 
was held in conjunction or not in conjunction with MuifDA.
land. It seems to me that sub-section (5‘j) of section j
74A throws a considerable light upon the meaning of 
the section. That sub-section reads ;

" O n  receiving such' applications the Deputy Commissioner shall, 
after giving notice iu tha prescribed manner to the landlord, the person 
if any, referred to in sub-section (3), the heirs of the last village-head- 
rnan, the tenants and such other persona, if any, as he coiiaiders should 
be a party to the proceeding make such enquiries as appear necessary, 
and determine the person who iu aecordanee with eustoiu should be 
the village-headman.”
The last few words seem to me to explain the one 
expression in the first sub-section which stands in the 
way of the view which is advanced on behalf of the 
appellant. That view, as I have already stated, is 
that that sub-section refers not only to those cases in 
which the headmanship is held in conjunction with 
land but also to those in which the land is not so held.
Now, on one construction, and that which is advanced 
on behalf of the respondent, it would appear that; the ' 
word tenancy in sub-section (1) of section 74A  is 
qualified by the words following

wliich in accordance with custom is lield by a \dilage-headman.”

It would, therefore, appear that two distinct matters 
are referred to, first, the tenancy and then the “ village- 
headman ’ ’ as the person who in accordance with the 
custom was the holder of the tenancy but it is 
clear that by iSie words used in sub-section. (^) what 
it was intended; to express was that the village^head-' 
manship is held in accordance with the custom of the 
viBage, . When once that “aspect of the case; ̂ is' taken,  ̂
it seems to me that it also becomes clear that the 
legislature did not intend to limit the seGtioE to one 
class of case. I f  that be so, and in judgihent it is, 
the decision of the le&ned Suboi din#is J ii%  so 
far as it depends u^on the question of the construc
tion of section 74A is wrong and it cannot be said that 
the Deputy Commissioner in making his order dated 
the llth  Eteeember, 1923, had no jurisdiction.
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1929. In SO far as any question of law may arise in this
Pandea case, it seems to me tliat tlie case is disposed of. But
Munda it is argued that the learned Subordinate Judge had
l Ŝjha jurisdiction to go into the merits of the case. I f
Munda. the view that is placed before iis by the appellant of 
Wort j  section 74A (2) is right, then it is perfectly clear that

the Miinsif in the first place had jurisdiction to en
tertain the suit under section 74A (5). It is clear, 
and there is no dispute about this matter, that this 
suit was instituted within one year as laid down by the 
section. On the other hanS, if the vieAV of the 
respond.ent of the section is the correct view, then it 
seems to me that any right which the plaintiff had in 
the suit is limited by the provisions of section 258. 
That section provides that no suit should be entertain
ed save as expressly provided in the Act. The 
proviso to that section is that such a suit may be made 
on the ground of fraud or want of jurisdiction. It 
is contended that if section 74A is upheld, then the 
suit which is before us becomes a suit within the 
exception of section 258 and, therefore, the court’ s 
jurisdiction is limited to the declaration that the last 
order made by the Deputy Commissioner was without 
jurisdiction. It becomes unnecessary, however, to 
decide that somewhat difficult point by reason of my 
decision on the main question, that is to say, my 
decision on the true construction of section 74A. 
Arising from that decision, the plaintiff was entitled 
to prosecute his suit under sub-section (5) of section 
74A  and, therefore, the vSubordinate J^idge had j uris- 
diction to enter into an investigation of the merits 
of the case.

 ̂ It is argued on behalf of the appellant that the 
decision on the merits is wrong in law. The learned 
Subordinate Judge in discussing this question has 
discussed three questions which appear to hâ ê been 
advanced before him. The first question was whether 
or not the defendant had in the village in ques
tion. It  is ai:̂ gued that in coming to the conclusidii 
at ^hich he arrived in this ’ connection, he hag 
indirectly come to a coiidudoii which is contrary^
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the record-of-riglits. It is said that by coming to the 
coiicliisioii that the defendant had sasmi iii^the village 
he indirectly decided that they were not Khnntkatti- 
da,rs of the 'village. In my jndgiiie.iit t h a t  aygumeiit 
has no foimdation, and the argument must falL The 
nest point which the learned Subordinate Judge dealt 
with was the contention by the defendant, the appel
lant before him, that the Mnnda of the village -was 
appointed from tlie clan or Koli of the defendant. 
He has come to the conclusion on the facts contrary 
to the defendant’s contention and, it seems to me, 
upon materi’als which were sufficient. The last and 
the final point which lie has discussed in this case was 
whether or not the majority of the villagers were 
in favour of the defendant’ s candidature. On that 
point, whicji is obviously a question of fact, the learn
ed Subordinate Judge also came to a conclusion 
against the defendant. In my judgment, so far as 
the merits of the case are concerned, this appeal fails. 
It succeeds to this extent that the learned Subordinate 
Judge Avas wrong in law in deciding that the Deputy 
Conmiissioner had no jurisdiction, but generally the 
learned Subordinate Judge having decided in favour 
of the plaintiffs on the merits, the appeal must fail 
and is dismissed with costs.

J a m e s , J ,— I  agree.
A ffe a l  dismissed.

A P P E L L A T E  C I V I L .

B e f o p e  J w a la  P r a s a d  a n d  R o i o l a n d ,  J J .

B A H K  O F  B I H A R  L I M I T E D
■' f}. ' '

S E l  T H A K T O  E A M C H A m E E a  M A H M  :

C o d e  o f  C w z l  P f o c e & r e ,  1 9 0 8  F  0^
X X X I I I y  f i iJ e  2 — p a u p e r ,  a p p U c a M o n  w l i e iJ ie r

■^Appeal from Appellate: Order bo, 186 of 1928, from an order of 
Babiv Amar Nath CliateTii, District Judge of G-aya, dated the 27tli 
oi August, 1928, revei’sii'ig : an order of Maulavi Sjed Mohammad. 
Ibrabiin. MunRri: nf Gaya, dated the IGtli Aiigust, 1927.
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