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the plaiiitii! and of tlie defeiidants.

In those circimistaiices the case will fje remanded 
to the lower appellate Court and the costs of this 
appeal will ;tb id e  the reniilt of tlie hearing in the 
Corirt l)elow.
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Appeal alio IVed. 
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E j e c t m e n t — rcm i/ }n p tion , s u i t  f o r ,  w h e t h e r  c a n  h e  m a i n -  
f a i n e d  hij a c o - s l i a f c r  J a n ( I lo T d -~ a h s m c e  o f  n o t i c e  t o  q u i t —  
s u i i ,  ‘w h e t h e r  m i l  p ro c P cd ~ -:-d ee J (ir i }t io i i ,  c o u r t  f w t  h o u n d  t o  
g r a n t  u n l e s s  e lo u .d  t h r o v m  o n  p l a i n t i f f ' s  t i t l e .

: A snit for resriroption cnimot be sDce?efisfiilIy Tnrdntfiiiied 
l)y co-slmrf'r laiullorfl ^vithoiit the otlier hmdlorsls joinin.e' 
as co-ploiiitifis in ti:ip absence of anything- to show that the 
other co-sliarers iiitended to determine the "I’jmt.

GopaJrain Molniri v. Dhahesluvar Persliad Namin 
Singh Ĉ ), Glwhim Ifoliiuddin Hossain ,v. K h a i r a n nnrl 
Gai.odanncssn Bihi y. Mal'fU'damwmi folIowed.A

Ma’j ,  7, S, 
‘if,.

V ] f i ' n n i  Anpi^llsjfe T'̂ r'-'i’pp iio. S71 nf 1?S2C,; froin :a deeisinn ^
J. -Piwti'ict -T-jdtr'* nf Rlmlialtflflt flawed tlie 7th April.
-1925, rf:‘ve!’F-ing a .lepisirtn c,r Pfin^it ■ Ilfmi Cliamh’a- Sfisra, Miinsif of. 
Arrali, :datefl.,.tne,''o0tK'.AT)rn,.'rf>2l?.-.■

ft) flOOSY r. L. 11, Cnl. 807. '
(2) (19041 T. L . B . m. Gal. 7Pfi. 
f3) (1911) 11 Ind. Cas, 84.



2929. S y e d  A h m e d  S a h ib  S h u t t a r i  v. M agnesite Syndicate^-),
M io w e a .

Kumar ThaJuirjl v. Him Lal(^) and Dipa v. Lalchandi^),
SijujAN d istin g u ish e d ,

D u sa d h .
S u c h  a su it c a n n o t p ro ceed  in  th e  ab sen c e  o f  a n otice  on  

th e  d e fe n d a n t to  q u it th e  Jand b e fo re  th e  su it w a s  c o m m e n c e d  
in a sm u c h  as r e s u m p tio n  v\dll n o t as a ru le  be ordered  u n le ss  
and u n til it  is  c le a r ly  slioxvn th a t th e  d e fe n d a n t w a s  u n w ill
in g  or in c a p a b le  o f  d o in g  th e  serv ice  re q u ire d .

B n d h a  P e r  s h a d  S i n g h  v . B u d h u  D u s a d h ( 4 ) ,  fo llow ed .-

I t  is  p u re ly  in  th e  d iscretion  o f th e  co u rt to  m a k e  a 
d ec la ra tio n  c la im e d  an d  th e  d ec la ra tio n  w ill  n o t  be  G'ranted  
as a ru le  u n le ss  it  is  sh o w n  th a t  a  c lou d  h as b e e n  th ro w n  
on  th e  t it le  o f  th e  p la in tiff  b e fo re  th e  su it  w a s  in s t itu te d .

Appeal by the defendants.

The facts of the case inaterial to this report are 
stated in the judgment of Fazle A ll, J.

S. AL Bose, for the appellants
■ D. N. Vamia, for the respondents.

Fazl A lt , J .— This is an appeal from the 
ment and decree of the District Jiide:e of Sha.ha-bad 
reversing the judgment of the Mnnsif of .Arreh. in a 
suit for ejectment brought by the plaintiffs— appel- 
lants. The aDBellants are the proDrietors of taiizi 
no. 3666 in villa^’e A^iaon; the defendant no. 6 is 
the proprietor of tauzi no. 3655. Both these tanzis
ha.ve been carved out of an estate in which the plain-
tifi and defendant no. 6 held 8 annas share each." The 
plaintiffs’ case is tha,t the ancestors of the principal 
defendants had certain iagir lands in the villa-^e 
before it y^as partitioned and at the time of the 
partition, these lands were left ijmal between the two 
tanzis ; that the lands were held by the ancestors of 
the principal defendants on. condition of rendering

{if ~ — —-
(2) (1S22) I . L . K.: 44 All. 634.'
(3) (1922) 68 Ind. Cas. 428.
(4) (1895) I . L . B . 2? Cal, 938,
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1929.services as goraits and the defendants also hold them 
on the same condition and that the defendants having 
■refused to render services any longer, the plaintiffs 
are entitled to resnme the land to the extent of the stojan
plaintiffs' share in the village. Busaot.

The defendants resisted tlie siiit on a number of 
grounds but their principal pleas were (1) that the 
vi'*Lages formerly belonged to Knar Singh and the 
lands in question were granted to tlie ancestors of the 
defendants as reward for past services; (^) that when 
the niauza was re-settled after confiscation, the lands 
of the ancestors of the defendants were excluded from 
the settlement.

It appears from evidence that village Agiaoii 
formerlv belonged to Knar Singh. Knar Singh 
tAiriied a rebel and the village was confiscated by the 
Crown. About the year 1860 i t  wavS settled with 
Siinda r̂ Rai and others who defaulted in paying the 
revenue whereupon it wa.s sold and purchased by one 
Dharam Narain Mukhtar on behalf of Musaminat 
Phuljhai'i Kner, the guardian of an infant son, Sant 
Prasad, and one Jinuar DavSvS. Sometime later there 
was a batwara between the purchasers.

The learned Munsif relying upon, the survey 
record-of-riglits wherein the lands in suit 'were des
cribed as jagir goraiti and upon certain other 
circumstances decreed the suit. As to the point 
raised by rhe defendant that the lands in question 
were exelutied from settlement in I860 he disposed 
of the matt<|r as followS—

■‘ The lands were no doubt treuted as. iakhii-aj as uo rent waa 
payable for them at the time and so tliey u-ould not be assessed like 
tUe other landa lor purposes of revemie. As ilie pioprietor had lio 
income fvoro the laml they were n o t  required to pay any reTOiiue on 
account of these laiid.s and so they were not taken into account for 
determining the, aiaioimt of revenue to : be fixed arid so . were excluded 
h'oni eonisideratiriu. But it does not follow from this tiiat the zamindar 
or the farmer did not acquire rights inoidentat to the prppi’ietfiry,: right:. 
in the mauza in \vdiicll the lands were ineiluded. , Batoer tile ‘ Bando* 
basti paper ’ shows that the lands w’ere held ou condition of service 
as Gorait, a description whereof we have seen as given in the Bettlemenfe 
report. In short the papers simply show that the lands w-ers aol:



1929. rhiffi for - purposes of deterniinino- ihe amoiint -of
I'i.'Vi'iiiie. ’ ’’\in\rATj

Kumar le’iruecl District Judge reversed the decision
sljr.ian the Mirnsif on appeal aiid came to the finding that 

Dusadh. t'he presumption of correctness with ’ reo-ard to the 
Fazl Am record-of-rights had been relnitted in tlie case;

J. ’ that the settlement Yv̂ ith Simdar l\ai and otliers did 
not iijclnde the lands in suit; that the plaintiffs had 
failed to establish that the condition as to the 
perforniance of service was annexed to the grant or 
that there A?as a clear condition attached thereto 
that the non-performance of the sen-ice wonld entitle 
the plaintiffs to treat the tenure as forfeited

Now, if these findings of fact had been properly 
arrived, at by the learned District Judge, they would 
have loeen binding on us in second appeal and the 
appeal would have been dismissed on that ground 
alone. It is, however, urged by the learned Advocate 
for the appellant that the learned District Judge has 
committed several errors of record and has also mis
construed one of the most vital documents in the case, 
namely, Exhilut A2, Iluljakari of the Collector of 
Shahabad dated the ISth April, 1861, confirming the 
auction-sale of the village which had been purchased 
by Dharani Narain Mokhtar for Musummat Phul- 
jiiari and Jinuar Das. The passage in which the 
learned District Judge deals with Exhibit A 2 and 
which has been severely commented on by the learned 
Advocate for tlie appellants runs as follows : —

V On Iluj hand the ap]:)elb:ut :'e\ied on a Rubacar Exhibit A2
(lilted ISth April, ISiVl, wliieh sets rortli tliat the previous holders 
Suudai' Rai and others, with whom- a- temporary. settAeuient had been 
(.‘ti'eeted on tl,ie property having been confiscated by the Gdverun.ient, 
v.'hon Babu Kuar Singli, the .forrjfier owner .had turned out a rebel, 
the rnnu/.a was again put to sale when Sundar and, ot-liers defaulted in 
paying ruveuur'i under Rfgidatiou IX  of .1825 and tlie purebaser was 
iiufi Diiararn Narain Illokhtar for Phuljhari Kuer us giiardian of her 
infant son, Sant Prasad, ako one Jiniuir Dass. But it expressly 

~ declared .that the two purchasers'were-'to '-Jtave no rights to the Haldat 
. Lakhraj and Mokarari and Jagir, etc."', whicli bad been, found to 

; siibsist ori proper inquiries niade on previous occasious.”

Nowv the learned Advocate for the appellant 
contends that therfe is no express declaration in thi^
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doGiiiiieiit that the two piircliasers were to have no 
rights to the Hakiat I^akhraj aiKl Mokarari and 
Ja,gir, etc.; aiid the coiitention does not. afipear to lie 
wholly uiifoiincled !ieca.use all that the dociiiiieiit says 
is th is--

Therefi it 'f  iJs-- vriiii th e  aiu-tinis-piirr luiseiv t h a t  wu;;5:-

pypr pat'ta w as  fi.?!ed nnil w l i a t e r e r  t i t le  accn.ie<] on ;ic;;njjrit r.f Lakli,];aj 

mnkarrari and jugir, e tc . .  imd w a s  fsud is in tiio po-^sesNion of aiiT  b o d y  
1.11) t i i ’ n o w , all tlu'v-i- liud etTe;-ts v,-i!l remE;i*i in fnree a c c o r d in g

to th e  pVi/vailivsLi hnv niui the ru likar of the  S u p erii i ien d evit  f;f Sctt l i '-

Then the following passage is ■ cited to
î liow that .the learned District Judge lias committed 
a serious error of reeord :

“  Then there was a  ,l-»at-\vara between the pv.ri-lia-ers. a years 
lat«r and Exhiidt B an iili t̂ratd of the Batwara En ids ter, clearly .showed 
that Watrirja t̂i with an area o\ 8 b ig h a s  6 kaihas and 1 5  dhurs,
w e r e  escliided frnrn the- partition and the names of Saiiehi, the anees’/or 
(>!' tile appellai'ds and of Tnri tmd another, were Koted as ‘ having their 
lands’ iriidudiMg the suit lands as ■' jsigl'r

Now, the document has been phiced before iis and we 
do not find that the aiicestorvs of the appelh'i.iits and 
of̂  Jnri and a,iiother were noted as having their lands 
inchiding the suit hrnds a,s jagir wmgii jasti.

Mr. Parmesliwar Bayal: wlio appears for the- 
respondent lias referred iis to certain provisions of 
Regulations V I I I  and X lX y o f 1793 and to 'certa,in 
ohser\'ations of „the: tliidieial :0oiiiinittee ; in the case of 
Forces v. Meer Mohammad TuqueeQ^ and .coiiteiids 
tliat the coBchisions arrived at by the learned District 
Judge are correct. But in vie\̂  ̂of the errors of record 
which have been shown to have been committed. by 
the learned District Judge Ave would have felt obliged  ̂
to remand the case to the lower appellate t^onrt h ad ' 
it not been for;the fact.that in'onr opinion the appeal; 
is liable :to be dismissed on two'preliminary:gronnds: 
wdiicli arise on the plaintifis’ dwn case. 6ne of tlie 
grounds is that the plaiiitjiTs being m?diks of only 
one of the two tanzis to v\hich the lands in suit 
appertain and the proi01 ma defendant no. 6 not

(I) {1870) ir> Moo. I.. A. 438. . , ■ —~ ~
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having joined them as a* co-plaintiff in the case, the 
suit for resumption is liable to be dismissed on that 
ground alone. Now, it has been held in a series of 
decisions by the Calcutta High Court that a suit for 
ejectment cannot be successfully maintained by a co
sharer landlord only without the other landlords 
joining as co-plaintiffs if the tenancy which was 
created at its inception by all the landlords jointly 
has not been determined by all of them. [See Gopcd- 
ram Molmri v. Dhakeshivar Pmshad Narain Singh{^)\ 
Gholam MoJiiiiddin Hossein y . K]iairran{^)\ Gano- 
danessa Bihi v. Maksedannessa In
the case of Gholam Mohiuddin Hossein v. Kliairani^) 
which was also a case in which a co-sharer landlord 
wanted to eject certain tenants from lands said to 
have been held by them on service-tenure, the learned 
Judges in dismissing the suit made the following 
observations;— It appears to us that in order to 
justify any individual co-sharer in seeking now to 
eject them (the tenants) it must be shown that the 
tenancy so created by ali co-sharers has been determin
ed by all of them and the law will not permit a single 
co-sharer to take separate and independent action 
such as has been taken by the plaintiffs in the case for 
the purpose of determining, even so far as his own 
share is concerned, a tenure or tenancy which has 
been created by the common consent of all the co
sharers

The learned Advocate for the appellant has, how
ever, pointed out to ns that the view taken in this
matter by certain other High Courts is laot quite the
same as the view taken by the Calcutta High Court 
and reliance is placed on Syed Ahmad Sahib Shuttari 
V. Magnesite Syndicate(^), Sri Thahurji v . Ilira Lali^) 
and Di'pa v. Lai Gha^idi^) . It may be mentioned that
^  (1) (IQOsfTTL. R. 35 Cal. SO'T* ~~

(2) (1904) I. L. R. 81 Cal, 786.
(5) (1911) a Ind. Gas. 84.
(4) (1916) I. L. R. 89 Mad. 1049.

■ (5) (1922) I. L. R. 44 AJl. 684.
(6) (1922) 68 Ind. Gas. 428.
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in the first of these cases one of the reasons given by 
Seshagiri Ayyar, J. for not following the decision of 
the Calcutta Higii Court is to be found in the follow
ing passage; “ .The view of the Calcutta High  
Court that the English decisions do not apply to India 
may be tracea.ble to the suggestion thrown out, by, 
.Mr. Justice Rain|.)iiii in tlie course of the argument 
in G o p a l R am  M .o ku r i y . Dkakes'wa>r Prashad N a r a in  
Singhi^) that iiiider the Eengal Tenancy Act a frac
tional shfireholder is not entitled to maintain an . 
action in ejectment R,gainst the joint lessee. So far 
as we are aware this principle is not recognised in the 
tenancy legislation of this Presidency; nor has our 
afcte,iiiion been drawn by CouDsel to any provis,ion to 
that effect ’ h

In Sri Thaturji v. Him  LalKJ) and Dipa v, Lai
CIiandfi)y the person sought to be ejected was consi
dered to be a trespasser and, as has been pointed out
in some cases, a distinction is to be drawn between 
suits brought' to eject a trespasser and those brought 
to eject a tenant. [Vide Gopal Ram MohuH y. 
Dhakeswar Prashad Namm Singhi^)', Ganodamiessa 
Bibi Y. Maksedminessa Bibiif) and Dkanoo Lai v. 
Eamiali^}]. It may also be, observed that the cases 
which have been cited by the learned Advocate for the 
appellant are not cases relating to lands held in 
ser?ice-tenu,re. Besides, as has been pointed out,,in 
a number of cases, the Patna High Court will not 
ordinarily depart from a long course of decisions of 
the Calcutta^High Court [See H aji Ahdul Gani y. 
Raja Ram(‘ya.nd Shaikh Khoda Bukhsh y. BaMadw

• I' therefore, inclined to: follow the deci- 
,sions' :0f the C,alcutta ,Higb, Court' and.' hold,' that the..
~ ( i )  {1908) :

(2) (1922) I . L.: It. 44 All. 684. ■
, (3y (1922) 08 Ind., Cas. 4 2 8 .- J. ,

(4) (1908) I . L . B . 35 Cal. 807.
(5) (1911)11 Ina. Gas. 84.
(6) (191S) 45 Ind, Gas. 496.
(7) (1916) 1 Pat. L. J. 232, P . B.
(8) (1918) S Pat. L , J. 285 (280).
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^resent suit is liable to be dismissed beca.iise tlie other 
andlord of the other taiizi has not joined as a co- 

]:)Iaiiitiff and because, even (issiiniiiig that the land in 
suit is held on tlie conditions narrated by the plain
tiffs, there is nothing to show that the other co-sharer 
has any intention to determine the grant.

The next ground on which the plaintiffs’ suit 
fails is that, as pointed out liy the District Judge, the 
plaintiffs did not serve iipon the principal defendants 
any notice to quit the lands before the suit was 
commenced and a resumption will not as a rule be 
ordered unless and until it is clearly shown that the 
defendants were unwilling or incapable of doing the 
service required. In fact this ŵ as one of the grounds 
on wdiich a decree fo;i’ ejectment w-as refused by the 
Calcutta High Court in the case of Radha Praskad 
Singh V. Budliu Dus]md(^). The learned Advocate 
for the appellants, however, says that even though the 
suit for ejectment may fail, they are entitled to the 
declaration claimed by them in clause (i) of para
graph 11 of the plaint which runs as follows ; ~

“ As .mentioned in the plaint it may be adjudicated that the. dis
puted land belongs, to the plaintiffs and the defendant no. 6 In tihoii* 
proprietary interest and is joint and that it was in. cliarge ot tlie 
ancestors of the defendauts' nos. 1 to 5 on condition of their rendering 
Goraiti sovvice and that the disputed land is service' Goraiti jagir land 
of defendants n.;'S. 1 to ;uid their ancestors ;md thev' have eoutiniied 
to be in possession of tlie same and vised to rendei' Goi’aiti service to 
the piaintiffs and the defendant no. (3 jointly

■ It must, however, be remembered that it is purely 
in the cliscretion of the Court to make the declaration 
claimed and the declaration will not be granted as a 
rule, unless it is shown "that a cloud had l3een thrown, 
on the title of the plaintiff before the suit was insti
tuted. The plaintiffs in this case say in paragraph 
10 of the plaint that the cause of action in this suit 
accrued on the 30th tieth, 1330, Fasli when a verbal 
notice was given to the defendants 1 to 5 to d.o the 
work of Goraits and they declined to do that work or 
give tip possession of the disputed jagir land. It has,
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however, been foiiiid as a fact by the lower appellate 
C o u r t  that the defendants had never refused to do 
the legitimate work of tiie duties of the gorait and it 
has also been foiiiid t}ia:t tiie plaintiiiS never gave aa? 
notice tô  the defeiirisjitR to qiiit the laJid. 
circumstances I do not think it is necessary that the 
appeal should be i'eiriaiicied to the lower appellate J.
Court merely for the purpose of determining the 
abstract, question as to whether the plaintiffs are 
entitled to" the declaration claimed in paragraph 11 
of the plaint.

The appeal, as I have said, fails on certain pre
liminary grounds a,nd is, therefore, dismissed with 
costs.

C h a t t e -Rj i , J . — I  a g ree .
A fpeal dismissed.

APPELLATE CIVIL.
B e f o r e  W o r t  a n d  J a m e s ,  J J ,  

PANBBA MU¥DA

1929.

May, 17, Qi.

L A D U B A 'M U N B A . ^

C h o t a  N a g p u r  T e n a n c y  A c t ,  1 9 0 8  ( B o n g .  A c t  V I  o f  
1 9 0 8 ) ,  s e c t i o n  7 4 A ^  s c o p e  o f-— h e a d m a n s h i p  n o t  h e l i  i n  c o n 
j u n c t i o n  w i t h  la n d ,  w h e t h e r  c o v e t e d  h y  t h e  s e M t o n .

S e c tio n  7 4 A ,  C h o ta  N a g p iir  T e n a B c y  A c t ,  1 9 0 8 ,  la y s  
d o w H :

“  (a'i "Where a teTiaucy -S'liich in accordance witli eiistom is held 
!)y a villase-lieadman, iiEs for any reason been vacated, anv three 
or more tenants holding !and witilun tli.e saM tenancy, or the landlord,

.may ' apply to Deputy ■ Commissioner to determine . the person 
who in accordance with custsim should . be village-headman ; entitled 
to hold the: tenancy................... ................

H e l d y  th.a,t th e  su b -se c tio n  c o n te m p la te s  n o t  o n ly  th o se  
c a ses  i n  w h ic h  th e  h e a d m a n s h ip  is  helfl in  c o n ja n c tio n  w ith  
la n d  b n t a lso  th o se  in w h ic h  th e  lan d  is  : so  h e M .

. , Appeal by the defendant.
^Appeal from Appellate Decree no. 1487 of 1926  ̂ from a .decision 

of Babu Prarnatlva. iTath BHattaebarji,. Subordinate Xudge of Rsnclni, 
dated ilie 7tli July, 1026, confinni.ng a decision of- Bakj Laksbmi 
Naravan 'Patuallc, Munsii' of Ehnnti, dated the 23rf Api-il, 1925 .’ :

'.'"C


