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they must suceced,  The burd len of proving the want 1829.

of censideration r‘*s'"c rm; naliv on the defendants, Raxt Lax
1 b ‘ . vy - *(OPE
bt n' is urged that it iz vonceded in the plaint orE

1.
that the plaint dhharnadars in possession Kawr Prasap
of LLG ’“mtw\_;“. ) tv and when the p]amtlh Same.
case is that at "!m it g‘lu hi the mmn“]m‘ ition Money Crarrzn,
was for paviment of vent, then the cuestion would arise I
whether liif@%'fé vas w sperial contract wherehy the duty
of paving this ph}'lw charee devolved on the mort-
gagor, hectine the movtuagee 111 possessinn 18 hound

under the law to pav rent in absence of the contract.
There is 110 evidence on the record that there was any
special contract or that the rent was pavable for some
other land.  Therefore, it is a moot question whether
thu evidence is suflicient for a decree 1n favour of the
viaintiffa.  All these aspects hiave not at all been con-
siddered }w the trial court or by the learned Subordinate
Ju igL in appeal.

In the result the o ')pe‘l iy allu\md The judg-
menbs and decrees of the Unurts helow are set aside
and lllt suit remanded to the tlml (Court for decision
according to law after giving an opportunity to both
the parties to mi Iuce evidence. The costs to abide
the result.

Fazr Avr, J.—1 ¢

[

agree.
Appeal allowed.
Case remanded.
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person relying on the transaction, whether bouna to snow thai
the deed was explained—bona fide transfer for value, onus
to prove the plea of, on whom lies—Specific Relief Act, 1887
(det 1 of 1887), section 27(b).

Although in the case of a transaction entered into by a
pardanashin lady the onus is always on the person relying on
it to prove not only that the deed was of the lady but that
she understood the transaction which she was entering into,
1t is not necessary in every case that the person relying on
the tramsaction should show affirinatively that the deed was
explained to her.

Mussammat Barkatunnissa Begum v. Decbi Balhsh(?),
Farid-un-nissa v. Mukhiar Ahmad(%) and Ruhulle v. Hassan-
alli Degumia(3), relied on.

The onus of proving the plea of bona fide transfer for
value without notice within the meaning of section 27(b),
Specific Relief Act, 1887, is on the person seeking to take
advantage of the exception as embodied in that section.

Ramdeni Singh v. Gumani RBaut(4) and Hemchandra De
Sarkar v. Amiyabale De Sarkar(5), followed.

Appeal by the plaintiff.

The facts of the case material to this report are
stated in the judgment of Wort, J.

Sir Sultan Ahlmad and D. P. Sinka, for the
appellant.

Sambhu Saran, for the respondents.

Wort, J.—This appeal arises out of an action
in which the plaintiff claimed the right of three
defendants with regard to certain property and in
the alternative claimed specific performance of a
contract for sale of that property. No question arises
in this appeal of the plaintifi’s alleged right to pre-
empt as the Courts below have found that on the facts

(1) (1926-27) 81 Cal. W. N, 603, P. C.
() (1925) I L. R. 47 All. 708, P, C.; 52 L. A. 842.

(8) (1027-28) 82 Osl. W. N. 29, P. C.

{4) (1929) 10 Pat. L..T. 808.
{5) (1931) I L. R. 52 Cal. 121.
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the necessary preliminaries not having been gomne
through the plamntiff is not entitled to succeed on that
question. The matter which comes before this Court
is whether the plaintiff was entitled to a decree for
specific performance.

The suit sucreeded before the learned Munsif;
but the learned Subordinate Judge allowed the appeal
in dismissing the plaintiff’s claim in the following
circumstances.

The defendants-vendors, that is defendants 2
and 3, were pardanashin ladies and had entered into
this contract, so it was alleged by the plaintiff, for the
sale of this property.

The defendants in their defence admitted that
the deed bore their thumb-impression but denied that
it was their contract. On this question both the
Courts below have come to the conclusion that the
defendants did execute this contract and, therefore,
that point, so far as the defendants’ case is concern-
ed, failed and fails in this Court. But as I have
already stated they were pardanashin ladies and the
learned Subordinite Judge in appeal came to the
conclusion that they did not fully understand the
purport of this contract. It is important, however,
to notice the language of the learned Judge’s judg-
ment in this respect. Sir Sultan Ahmad who appears
for the appellant argues that the learned Subordinate
Judge has misdirected himself on an important ques-
tion of law,and consequently the judgment ought to
be set aside. The learned Subordinate Judge in his
judgment states:

** There is nothing in the evidence adduced by the plaintiff to show

that the contents of the agresment were explained to the defendants -

2 end 2 or that they understood them."
He goes on to say :

“ It is now & settled proposition of the luw that no documend
executed by & pardenashin’ woman can be sscepted ss valid unless ib

1628.
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v shown that the doewuent was not only read over to the woman,
but that s contents were slso explained to her and that she under-
stand  the same.™

Then he says:

“ There iz no evidence on the plaintifi's side to show that the
contents of exhibit 1 were explained to the defendants 2 and 3.7

In one view of the passages to which T have
referred. it would appear that the learned Subordi-
nate Judge has stated the law correctly and he has
certainly “stated the law correctly in so far as his
statement is concerned to the effect that, thece ladies
being pardanashin ladies, it had to he shown that
they wunderstood the nature and the effect of the
contract which they were entering into. But it is
argued that the learned Judge has misdirected him-
self in coming to the conclusion which he appears to
have come that in order to show that the ladies under-
stood what they were doing it was necessary for the
plaintiff to show that the document was explamed ta
them. That is the controversy which arises in this
case. On behalf of the respondents it is contended
that unless it can be shown affirmatively that the
document was in fact explained to these ladies, the
plaintiff's case must fail; and it is further 1rgued
that, on these findings of fact by the Subordinate
Judge as there was no evidence that the agreement
was- explained or that they understood i, the appeal
must necessarily fail. A number of authorities have
been relied upon by both parties in support of the1r
contentions on this important question.

On behalf of the appellant, in the ﬁI‘bt place, the
case of Musammat Barkatunnissa Begum v. Debi
Bakhsh(*) has heen referred to.

In that case Sir John Wallis observed as follows :
* As regards the duty of persons who take transfers
from pardanashin ladies to show: that they not merely
exemted the document, but that they understood What

(1) (192637 81 Cal, W, N. 693, P, C.
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they were doing, the law has heen Inid down in
numerous decisions of this Board, and most recently
in the judgment delivered by Tord Sumner in Farid-
un-nisa v. Mukhtar Ahmad(®).”

As Sir John Wallis points out. the law on this
question has been elaborately discussed in a number
of cases before the Judicial Clommittee of the Privy
Conneil.

In Fuvid-vn-nisa v. Mukhtor Ahnad(D) an illite-
rate pardamah‘in lady executed a deed by which she
cave in wakf the whole of her property reserving
small munth]v sums of moneyv for the maintenance of

herself and her hushand. The Judicial Committee
of the Privy Clonneil decided that, upon the evidence
in the case, as the onus which was undoubtedly on
the person relying on the document had not heen dis-
charged, the document was not binding upon the lady.
Now, the discussion of the law upon this matter con-
mences on page 710: T wrther the whole doctrine
involves the view that mere execution by such a person
although accompanied by duress. protest or obvious
S1Z18 of misunderstanding or want of comprehen-
sion, 1s in itself no real pmnf of a true understanding
mind in the executant. FEvidence to establish such
comprehension is most ohviously found in proof that
the deed was read over to the settler and, where
necessary, explained.”

Without further discussion of the other authori-
ties which have been quoted, in my judgment, it quite
clearly lays down that although the onus is upon the
plaintiff fo show that it was not only the deed of the
pardanashin lady but that she understood the trans-
action which she was entering into, vet it depends on
proof of that and the oeneml circumstances of the
case. It is to be noticed that in the judgment to
which I have referred, the W(ers used are “ and,
where necessary, e\plamec . The argument on

(1) (1925) T, T., B. 47 AL 708; 52 T. A. 342,
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!,

_ 18289 hehalf of the respondents is that it must be affirmati-
Muxaan vely shown in all cases that the document was explain-
Sani - od to the defendants. In my judgment, quite clearly,

v.  such a bald statement of the law cannot be supported.
Masmax - Qhyiously each case must depend upon its own cir-
cumstances. It is to be noticed that in the majority

Won, 3. of the cases which were relied upon by the 1espondems
they were deeds, similar to the one which is the
subject-matter of the decision in Farid-un-nisa v.
Mukhtar Ahmad(t), in which a pardanashin lady had

conveyed away the whole of her property.

Another authority which is relied upon by the
learned Advocate for the respondents is the case of
Rubulle v. Hassanalli Degumia(®). The passage
relied upon is as follows: ** It is however undisput-
ed that in the case of a disposition of property by a
pardanashin lady an onus 1s cast on the person relylng
on the disposition to establish that the transaction is
one which the disponent thoroughly comprehended
and deliberately and of her own free will carried

out."’

But in a later paxt of the judgment T.ord Atkin
says: °° While it is important to maintain the prin-
ciples of law laid down for the protection of pardana-
shin ladies, it is also important, as expressed in the
judgment of this Board in Kali Bakhsh Singh v.
Ram Gopal Singl (%), not to transmute such a legal
protection into a legal disability >’

To sum up, in my judgment, what is the law on
this case undoubtedly it is for the plaintiff to show
that the transaction (eutered into by a pardanashin
lady) which he seeks to enforce was a transaction
which the person entering into it thoroughly under-
stood; but to say that it is necessary for the plain-
tiff to give definite evidence in all cases that the
document was explained to her is, in my opinion, a

(1) (1925) 1. L. R. 47 ALl 703, P. C.; 52 T, A, 842,

(2) (1927.28) 82 Cal. W. N. 920,
(8) (1913-14) 41 1. A. 23 (31),
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statement of the law which is not warranted by the

authorities. It depends, as I have already stated,
upon the circumstances of each case. There may be
‘a transaction of some considerable complications in
which it would he necessary not only to read over but
to explain in detail the purport and effect of that
deed but where we have in a case of this kind a simple
transaction of a sale for a consideration which has
been found to be adequate, it seems to me that the
explanation which is necessarv becomes minimised
and mayv in certain circumstances, and I do not say
that this is a case of that kind, disappear altogether
as indicated in the words of Lord Sumner in the case
of Farid-un-nise v. Hulhtar Ahmad(?) where he uses
the expression ** and, where necessary, explained ™.
In my opivion, therefore, in so far as the learned
Judge has come to the conclusion that it was necessary
for the plaintiffs to show affirmatively that this docu-
ment was read over and explained to the defendants
2 and 3, he has made a statement of the law which is
too wide. Undoubtedly, to repeat myself, it is neces-
sary for the Court to be satisfied that the defendants
understood the effect of this deed; but that conclusion
may be arrived at not only from the evidence of the
plaintiff or his witnesses but from the general circums-
tances of the case and the learned Subordinate Judge
in this case has to determine whether in the circums-
tances he can be satisfied that the ladies in this case
understood the transaction which they entered into
with the plaintiff. In my opinion this case ought to
go back to the learned Subordinate Judge for him
to come to a conclusion on this point.

Now, there is a second point—the contract in this
case is sought to be enforced against defendant no. 1.
Defendant no. 1 is a subsequent transferee and it is
pointed out by the Advocate on behalf of the respon-
dents that under section 27 of the Specific Relief Act
a contract can be enforced against a subsequent trans-
feree except a transferee for value who has paid his

(1) (1925) 1. L. R, 47 All. 703, P. C.; 52 1. A, 843,

1929,
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1929, pjonéy'in good faith and without notice of the original
Tomme contract.  In-this case there is evidence —as I under-
L‘[’f’j stand on both sides—some evidence on the part of the
. defendants and some evidence on the part of the
- s plaiantiff, as to whether the defendant no. 1 had notice
T of the plaintiff’s contract. The learned Munsif in
‘Worv . dealing with this point has stated that there was no
evidence on the part of the defendant to establish
that she ohtztined the property in good faith without
notice and so far as that point is concerned the defen-
dant’s case has failed. It is argued on behalf of the
respondents that the learned Munsif placed the onus
wrongly on the defendant. This matter was not
droued before the learned Subordinate Judge for the
_slmple reasolt that T have already stated that he set
aside the decision of the learned Munsif on other
grounds. Whatever my own views mav be with
1‘eoard to this matter undoubtedly there is a decision
of this Court on this point. The case to which T refer
is Ramdeni Singh v. Gumani Rout(®). The decision
of this Court in that case was 'ﬂm‘c the onus was on
the party who songht to take advautage of the excep-
tion contained in the later part of section 27,
sub-section (b} and to that purpose reliance was
placed upen the decision of Hemehandra De Sarkor v.
Amiyabala De Sarkar(?).  As it is important in the
circumstances to decide this question also the case
will be remanded to the Suhordinate Judge on hoth
points: - first, as to whether the ladies nnderstood
the transaction which they had entered into, and.
secondly, whether the defendant no. 1 was the person
who Pélld his money in good faith and withont nofice
of the original contract Swithin f]ne meaning of section
c)7 sith-section (b), of the Rpecific Relief Act and he
will consider the decision in Rr‘/mriﬂni Stnah .
Gum(zm Rawt(l).  As the question of onus may arise,
the learned Judge will place the onus upon the defen-
dant no. 1 to establish thm‘ quethn The question

(1) (1929) 10 Pat, L. T. 308.
{2) (1921} 1. I.. R. 51, Cal. 121
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of onus way not arise having regard to the fact that . 1920
there is evidence, whatever 1t is worth, on behalf of 3

LY . : ) MUHANMAD
the plaintiff and of the defendants. Sapix
- , Kmax
In thase circumstances the case will be remanded v,

0ot MasIHAN
to the Jower appeliate Court and the costs of this

P A ; ‘ Brsr.
appeal will abide the result of the hearing in the ;
Cours below. Wort, .
Jasues, J.—-1 agree.
Appeal allowed.
C'ase remanded .
APPELLATE CIVIL.
Sefore Muzl Al and Chatterjt, . e28.
NTRMAT, KUMAR : M @y, 7,8,
,’;’.;'-

.
SURJAN DUSADH.*

[

Ejretinent—resunption, suit for, hm‘iwr ean b(f main-
tuined by a co-sharer landlord—absonee of notice to quif—

suit, whether can pracecd—deelaration, court not bound fo
gmnf unless elowd thrown on plaintifi"s title.

A snit for resumption cannot be stecessinlly maintained
by a co-sharer Inndlovd without the other londlords joining
as co-plaintiffs in the absence of anvthing to show that the
other eo-shavers intended to determine the arant.

- L )

Gapalram Mn]mn-a v. Dhalkeshwar Pershad  Narain
ShighV, Gholawe Mohiuddin Hossain . v. Khairan (%
f.‘znmdlmnmuz Ivﬂn v. ’lfu?.smdumzmw Bibi(3), followed.

and

\uw\ﬂ fmm ‘nmfﬂh*n '!‘» PRe T, .‘w I nf 1‘)“(" f"nn f dm’mrm ﬂf
T, Chatteriee, Frq.. Didviet Tader of Shahabad. dated the Tth April.

1026, reversing. a Jumemw of Panpdit Dam Chandra Misra, Munsit of
Avraly, dated tm S0th April, 19250

(1) (19202 T. T.. B, 25 Cal. R07.
(2y (1904 1. T.. R. 31 Cal. 78A.
{8) (1911) 11 Ind. Cas. 84,




