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1929.they must siiceeed. The burden of proving the want 
of eoosideratioTi rests origirially oii .the defendants, Ram Lal 
hilt it is urgei! thiit ^vlien.it is conceded in the pLiiiit ■

the plriiiitiffs are tlie siidhliariiadars in possession KaltPkasad 
of, the mortgaged property arid T\']ieii the plaintiff’s 
ease,is tliat'at least part of the consideration inoney Chaxtehji, 
was for p'lymeiit  ̂of rei,it, then idie qnestifm ^onld arise . , '
wiiCll'iC]:' ti'Cre was a special eoi,]tract whereby the duty 
of payiiig this ])iiblic charge decolved on the mort­
gagor, I'lecaiise t]ie mortgagee in poss,essioii is bound 
under the law to |)ay rent in absence o f the contract. ;
There is no evideiice on the record that there was any 
special contract or that the rent was payable for some 
other land. Tlierefore, it is a moot question wliether 
the evidence is sufficient for a decree in favour of the 
plaintifi's. A ll these aspects have not at all been con­
sidered ]>y tlie trial court or bj’ the learned Subordina^te  ̂
dudge in appeal.

In the result the appeal is allowed. The judg­
ments and decrees of the Courts below are set aside 
and the suit remanded to the trial Court for decision 
according to law after giving an opportunity to both 
the parties to adduce' evidence. The costs to abide 
the result. , , ■;

F a z l  A l i , J . — I  a g ree .
‘ ■ Appeal aUoued.

Case remmided. :

A P P E L L A T E  c i v i l :

Before V/ort and James, J J . 
i lU H A M M A B  S A I)IK  ; 1929.

n.' ■ ' .................' “
M A B T H A N  m B L ^ '  : ■ '  m

J’ iir ;!it}!iis ltin  h u iijy  t r a m a c t i o n  Inj— o n m  t o  p n w e  t h a t  
flit' Jiitln u}n]i’j\sion{̂  it Hex on Ihr pfr^'oit d m l i u g  tri fli  licr—

=c\.j!}u'Si[ .Vpiiollatt- Pecr̂ ĉ-' no. 1440 of froiii a dftcision
of Biihu IVsunafha Nath Subordinate Jiifjge of Palaroau,
datpil il'.i' 'itt]) \ii<.>r.st, ivrfir.'.i7},L’' a .jp( I'̂ ion of Halm RaVnc'sli Chatidira 
Siir, .Miinsif ul' l ‘aliunau, ilated tlie fith Marcli, 192(5.



1929. p e r s o n  t e l y i n g  o n  t h e  t r a n s a c t i o n ,  l o h e t h e r  boim a z o  s n o w  t h a t  
e x p l a i n e d ^ h o n a  f id e  t r a n s f e r  f o r  v a l u e ,  o n u s  

S a d i k  t o  p r o v e  t h e  p l e a  o f ,  o n  w h o m  l i e s — S p e c i f i c  R e l i e f  A c t ,  1 8 8 7
E han ( A c t  1  o f  1 8 8 7 ) ,  s e c t i o n  2 7 ( b ) .

A lt lio u g li  in  th e  ca se  o f  a  tr a n sa c tio n  entered, in to  b y  a
p a rd a n a sh in  la d y  th e  o n u s  is  a lw a y s  o n  th e  p e rso n  re ly in g  on
i t  to  p ro ve  n o t o n ly  th a t  th e  deed  w a s  o f th e  la d y  b u t th a t  
sh e u n d ersto o d  th e  tr a n sa c tio n  w h ic h  sh e  w a s  e n te r in g  in to ,  
i t  is n o t n e c e ssa ry  in  e v e ry  case  th a t  th e  p e rso n  r e ly in g  on  
th e  tr a n sa c tio n  sh ou ld  sh o w  a ffirm a tiv e ly  th a t  th e  deed  w as  
e x p la in e d  to  h e r .

M i i s s a m m a t  B a r k a t u n n i s s a  B e g u m  v .  D e h i  B a h lish C ^ ) ,  
F a r i d - u n - n i s s a  v .  M u k h t a r  A h m a d i^ )  a n d  R u h u l l a  v .  H a s s a n -  
a li i  D e c j i im ia i^ ) , re lied  o n .

T h e  o n u s  o f  p r o v in g  th e  p lea  o f b o n a  fide tr a n sfe r  for  
v a lu e  w ith o u t n o tic e  w ith in  th e  m e a n in g  o f  se c tio n  2 7 ( b ) ,  
S p ecific  B e lie f  A c t ,  1 8 8 7 ,  is  o n  th e  p e rso n  se ek in g  to  tak e  
a d v a n ta g e  o f  th e  e x c e p tio n  as e m b o d ie d  in  th a t  s e c tio n .

R a m d e n i  S i n g h  v . G w n a n i  R a u t (^ )  an d  H e m o h a n d r a  D e  
S a r h a r  v .  A m i y a h a l a  D e  S a r k a r ip ) ,  fo llo w e d .

Appeal by the plaintifi'.
The facts of the case material to this report are 

stated in the judgment of Wort, J.
Sir Sultan Ahmad and D. P. Sinha, for the 

appellant.

Sambhu Saran, for the respondents.

W ort, J.-—This a,ppeal arises out of an action 
in which the plaintiff claimed the right of three 
defendants with regard to certain property and in 
the alternative claimed specific performance of a 
contract for sale of that property. No question arises 
in this appeal of the plaintiff’s alleged right to pre­
empt as the Courts below have found that on the facts
™  (1) (1926-27)l a l i l /  w ^ N r  693, p.

(2) (1925) I . L. B. 47 All, 708, P, 0 . ;  52 I, A. 842.
(8) (1927-28) 82 Oal. W . N. 929, P. 0 .
(4y (1929) 10 P ai L . T. 308.
(§) (W §1)1. L . B . §2 Cai. 121.
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the necessary preliminaries not having been gone 
through the plaintiff is not entitled to succeed on that muhamhab 
question. The matter which comes before this C'ourt 
is whether the piaintii! was entitled to a decree for :
specific performance.

The suit succeeded before the learned M unsif ; w o b t, j .  
but the leaiuied Subordinate Judge allowed the appeal 
in dismissing the plaintiff’s claim in the following 
circumstances.

The defendants-vendors, that is defendants 2 
and 3, were pardanasliin ladies and had entered into 
this contract, so it was alleged by the plaintiff, for the 
sale of this property.

The defendants in their defence admitted that 
the deed bore their thumb-impression but denied that 
it was their contract. On this question both the 
Courts below have come to the conclusion that the 
defendants did execute this contract and, therefore, 
that point, so far as the defendants’ case is concern­
ed, failed and fails in this Court. But as I have 
already stated they were pardanashin ladies and the 
learned Subordinate Judge in appeal came to the 
conclusion that they did not fully understand the 
purport of this contract. It is important, however, 
to notice the language of the learned Judge’s judg­
ment in this respect. Sir Saltan Ahmad who appears 
for the appellant argues that the learned Subordinate 
Judge has misdirected himself on an important ques­
tion of law, and consequently the judgment ought to 
be set aside. The learned Subordinate Judge in his 
judgment, states:

' VThere is iiothmg m the evidence adduced by tbe plaintiS to skow 
that the contents of tiie agreement were explained to the defeBdaiitiefc 
2 and 3 or that they understood iiiem.”

: , , .H egoesM  to sâ r i

“ It is now a settled proposition of fch© law that no docmntjiiii 
eaeeuted by a pardanashin woman can be aoeepted as valid
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K h a n
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M a s i h a w
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W o B T , J .

is sliowti Uiai; the document was not only -ead over to the woman, 
but that Us contents were also expiaiued to her and that she under- 
sioDd the same.”

Then lie says :
“  There is no Gvidence on the plaintiff’s side to show that the 

eoJitents of exhibit 1 were explained to the defendants 2 and 3 .”

In one view of the passages to which I have 
referred, it would appear that the learned Subordi­
nate Judge lias stated the law correctly and he has 
certainly stated the law correctly in so far as his 
statement is concerned to the effect that, these ladies 
being pardanashin ladies, it had to be shown that 
they nnderstood the nature and the effect of the 
contract which they were entering into. But it is 
argued that the learned Jude;’e has misdirected him­
self in coming to the conchision which he appears to 
have come that in order to show that the ladies under­
stood what they were doing it was necessary for the 
plaintiff to show that the docinnent was explained to 
them. That is the controversy which arises in this 
case. On behalf of the respondents it is contended 
that unless it can be shown affirmatively that the 
document w'as in fact explained to these ladies, the 
plaintiff’s case must fail; and it is further argued 
that, on these findings of fact by the Subordinate 
Judge, as there was no evidence that the agreement 
was explained or that they understood it, the appeal 
must necessarily fail. A  number of authorities have 
been relied upon by both parties in support of their  ̂
contentions on this important question.

On behalf of the appellant, in the first place, the 
' case of M usm m at Barkatunnissa Begum y. Debi 

has been referred to.

■ In that case Sir John Wallis observed as follows : 
“  As regards the duty of persons who take transfers 

from pardanashin ladies to show tlmt they not merely 
executed the document, but that they understood what

(1) ( 1 9 2 6 1 2 7 ) Ca i .  -W.  1ST.



tliey were doing, the law lins been laid down in 
numerous decisions of this Board, and most recently. MtmasMAiv
in the judgment delivered by J.ord Sumner in Farid- 
U7i-nisa V .  Mvkhtar A h m a d p )/’ v .

M asih a .??
As Sir John Wa,llis points out. the law on this n̂?x.

question has been elaborately discussed in a mimber T̂\.roKT, J. 
of cases before the Jndicial Committee of the Priyy 
Council.

In Fitrld-un-nim v. Mirkktar Ahma.di'^) an illite­
rate pardanashin lady executed a deed by which slie 
gave in wakf tlie whole of her property reserving 
small monthly sums of money for the maintenance of 
herself and her husl)a,nd. The Judicial Committee 
of the Pri^w Council decided that, upon the evidence 
in the case, as the onus which, was undoubtedly on 
tlie person relying on the document had not been dis­
charged, the document was not binding upon tlie lady.
Now, the discussion of the law upon this matter com­
mences on page 7.10: “  Further the whole doctrine
involves the view that mere execution by such a person 
although accompanied by duress, protest or obvious 
signs of misunderstanding or want of coniprehen- 
sion, is in itself no real prOof of a true understaiiding 
mind in the executant. Evidence to esta,blish such 
comprehension is most obviously found in proof that 
the deed was read over to the settler and, where 
necessary, explained.’ ’

Without furtlier discussion of the other authori­
ties which have been quoted, in in}' judgment, it quite 
clearly lay^ down that although the onus is upon the 
plaintiff to show that it was not only the deed of the 
pardanashin lady but that she understood the trans­
action which she was entering i nto, yet it depends on 
proof of that and the general Gircumstances of the 
case. It is to be noticed thit in the judg to 
which I  have: referrM, tlie ords used are ‘̂ and, 
where necessary, explained . The argument on

.YOL. I X .]  ■ PATNA SERIES. ■ 421

(1) (1925) I ,  L .  E . 47 A l l .  70S5 52 I .  A .  '
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1929._________ belialf of tlie respondents is that it must be affirmati-
Mijhammad vely shown in all cases that the document was explain-

O * ■B-jTt? TT • 1  I * 1 * 1  TSadik
K han

V,
!MA8IHAN

Bibi.

iWORT, J.

ed to the defendants. In my judgment, quite clearly, 
such a bald statement of the law cannot be supported. 
Obviously each case must depend upon its own cir­
cumstances. It is to be noticed that in the majority 
of the ca,ses which were relied upon by the respondents 
they were deeds, similar to the one \vhich is the 
subject-matter of the decision in Farid-un-nisa v. 
Mukhtar Alim'CicK}), in which a pardanashin lady had 
conveyed away the whole of her property.

Another authority which is relied upon by the 
learned Advocate for the respondents is the case of 
Ruhulla V. Hassanalli Degumia{^). The passage 
relied upon is as follows : ‘ ‘ It is however undisput­
ed that in the case of a disposition of property by a 
pardanashin lady an onus is cast on the person relying 
on the disposition to establish that the transaction is 
one which the disponent thoroughly comprehended 
and deliberately and of her own free will carried 
o u t . ' ’

But in a later part of the judgment Lord Atkin 
says : While it is important to maintain the prin­
ciples of law laid down for the protection of pardana­
shin ladies, it is also important, as expressed in the 
judgment of this Board in Kali BakJish Singh v. 
Rcmi Gopal Singh , not to transmute such a legal 
protection into a legal disability

To sum up, in my judgment, what is the law on 
this case undoubtedly it is for the plaintiff to show 
that the transaction (entered into by a pardanashin 
lady) which he seeks to enforce was a transaction 
which the person entering into it thoroughly under­
stood; but to say that it is necessary for tie  plain­
tiff to give definite evidence in all cases that the 
document was explained to her is, in my opinion, a

(1) (1925) 1. L. R. 47 A ll 703, P. 0 , ; 52 I . A, 342, ^
(2) (1927^28) 32 Oal. W . N. 929,
|8) (X91344) 4 1 1. A. 23 (31).
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statement of the law whicli is not warranted by the 
authorities. It depends, as I  have already stated, 
upon the circiiinstances of each ease, Thpe may be 

'■'a transaction of some considerable complications in 
which it would be necessary not only to read over but 
to expIaJn in detail the purport and effect of that 
deed but where we have in a case of this kind a simple j.
transaetion of a sale for a consideration which has 
been found to be adequate, it seems to me that the 
explanation which is necessary becomes minimised 
and may in certain circumstances, and I do not say 
that this is a case of that kind, disappear altogether 
as indicated in the words of Lord Sumner in the case 
of FaHd-'iin-nisa v. MukhMi' AJima.d(^) where he uses 
the expression and, where necessary, explained 
In my opinion, therefore, in so far as the learned 
Judge has come to the conclusion that it was necessary 
for the plaintiffs to show affirmatively that this docu­
ment was read over and explained to the defendants
2 and 3, he has made a statement of the law which is 
too wide, Undoubtedly, to repeat myself, it is neces­
sary for the Court to be satisfied that the defendants 
understood the effect of this deed; but that conclusion 
may be arrived at not only from the evidence of the 
plaintiff or his witnesses but from the general circums­
tances of the case and the learned Subordinate Judge 
in this case haŝ  to determine whether in the circums­
tances he can be satisfied that the ladies in this case 
understood the transaction which they entered into 
with the plaintiff. In my opinion this case ought to 
go back to the learned Subordinate Judge for him 
to come to a conclusion on this point.

Now, there is a second point— the contraet in this 
case is sought to be enforced against defendant no. 1. 
Defendant no. 1 is a subsequent transferee and it is 
pointed out by the Advocate on behalf of the respon­
dents that un&er section 27 of the Specific Relief Act 
a contract can be enforced against a subsequent trans­
feree except a transferee for value who has paid his
” , (1) (1925) iTlir'iTlv All. 703,;P, .O.*';5? 34̂ ^̂  :' " '



__ money’in good faitli and witlioiit notice of the original
jit-KAa>rAD contract. In-this case there is evidence— as I nnder-

stand on both sides— some evidence on tlie pai't. of the
defendants and some evidence on the part of tlie 

: m:asihan plainfcifi, as to whether the defendant no. 1 had notice 
of the plaintiff’s contract. The learned Mnnsif in 

■-WoKT, I. dealing with this point has stated that there was no 
evidence on the ]^art of tlie defendant to establish 
that she obtained the property in good faith without 
notice and so far as that point is concerned the defen­
dant’s case lias failed. It is argned on behalf of tlie 
respondents that the learned Munsif placed the onns 
wrongly c'li the defendant. This matter was not 
argued before the learned Subordinate Jndge for the 
simple reason that I have already stated that he set 
aside the decision of the learned Mnnsif on other 
grounds. Whatever niy own. views may be with 
regard to this matter undoubtedly there is a decision 
of this Court on this point. The case to whicli I refer 
is Raindeni Singh v. Gimani Rnuti^). The decision 
of this Court in that case was that th.e onus was on 
the party who sought to take a,dvantage of the excep­
tion contained in the later part of section. 27, 
sub-section (&), and to that purpose reliance was 
]3laced upon the decision of Hemchmidra D p Sarlcar v. 
Amiyahola De Sarkar{^). As it is important in tlie 
circumstances to decide this question also the case 
will be remanded to the Subordinate Judge on both 
points; first, as, to whether the ladies understood 
the transaction which they had entered into, and, 
secondly, whether the defendant no. 1 ’lyas the person 
who paid his money in good faitli and withont notice 
of the original contract within tlie meaning of section 
27, sub-section (b), of the Specihc Relief Act and he 
will consider the decision in B m iim i Singh 
Gimani R a u t i } ) .  As the question of onus may arise, 
the learned Judge will place the onus upon the defen­
dant no. 1 to establish that question. The question;

THE INBIAN L/VW REPORTS, ' -IX.

f i j  m 2 9 )  l o  . p ^ t T i r i r s s r
(2) ^1921) L  L .  R . 51, C a l. 121
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of onus may not arise liaviiig regard to the fact that .■ 1929. 
there is evirteiiee, wliatever it is worth, ,(j u  liehalf of mx:haimmad

.Sa'm k  
■Khan

V.
M a s i h a x  

B I3 X .

the plaiiitii! and of tlie defeiidants.

In those circimistaiices the case will fje remanded 
to the lower appellate Court and the costs of this 
appeal will ;tb id e  the reniilt of tlie hearing in the 
Corirt l)elow.

J a m e s . J . — I  a ^ ro e .

Appeal alio IVed. 

Case rejnandetJ.

A P P E L L A T E  C I V I L .

W'ORT. J.

Befure Fazl  All  and CJinttcrji, JJ,  

NTRM'AL KUMAB
V.

SUEJAN DIISADH.^^

1929.

E j e c t m e n t — rcm i/ }n p tion , s u i t  f o r ,  w h e t h e r  c a n  h e  m a i n -  
f a i n e d  hij a c o - s l i a f c r  J a n ( I lo T d -~ a h s m c e  o f  n o t i c e  t o  q u i t —  
s u i i ,  ‘w h e t h e r  m i l  p ro c P cd ~ -:-d ee J (ir i }t io i i ,  c o u r t  f w t  h o u n d  t o  
g r a n t  u n l e s s  e lo u .d  t h r o v m  o n  p l a i n t i f f ' s  t i t l e .

: A snit for resriroption cnimot be sDce?efisfiilIy Tnrdntfiiiied 
l)y co-slmrf'r laiullorfl ^vithoiit the otlier hmdlorsls joinin.e' 
as co-ploiiitifis in ti:ip absence of anything- to show that the 
other co-sliarers iiitended to determine the "I’jmt.

GopaJrain Molniri v. Dhahesluvar Persliad Namin 
Singh Ĉ ), Glwhim Ifoliiuddin Hossain ,v. K h a i r a n nnrl 
Gai.odanncssn Bihi y. Mal'fU'damwmi folIowed.A

Ma’j ,  7, S, 
‘if,.

V ] f i ' n n i  Anpi^llsjfe T'̂ r'-'i’pp iio. S71 nf 1?S2C,; froin :a deeisinn ^
J. -Piwti'ict -T-jdtr'* nf Rlmlialtflflt flawed tlie 7th April.
-1925, rf:‘ve!’F-ing a .lepisirtn c,r Pfin^it ■ Ilfmi Cliamh’a- Sfisra, Miinsif of. 
Arrali, :datefl.,.tne,''o0tK'.AT)rn,.'rf>2l?.-.■

ft) flOOSY r. L. 11, Cnl. 807. '
(2) (19041 T. L . B . m. Gal. 7Pfi. 
f3) (1911) 11 Ind. Cas, 84.


