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it miisfc be held that under section 44 of the Bengal 
Tenancy Act they are liable to ejectment only on one 
or more of the grounds mentioned in that section and 
not otherwise. In this case it has not been shown 
that any of the conditions mentioned in section 44 
are present and the defendant first party had made 

Am, liable to ejectment on one or more of the
grounds mentioned in that section. That being so, 
it must be held that the suit has been rightly dismissed 
by the lower appellate court.

The learned Advocate for the appellant, however, 
contends that the lower appellate court should not 
have treated the defendants first party as non- 
occupancy raiyats. I am afraid, however, this posi
tion cannot be consistently taken up by the learned 
Advocate for the appellant at this stage ŵ hen it was 
urged on behalf of the appellants themselves before 
the District Judge that the defendants should be 
treated as non-occupancy raiyats and when on thajb 
ground the District Judge was asked to hold that the 
defendants first .party were not under-raiyats and 
that no notice to quit was in the circumstances of the 
case necessary. In my opinion the appeal must fail 
and be dismissed but without costs.

C h a t t e r j i , J.— I agree.
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a f f id a m t  in  p r o o f  o f  s e r m c e — a p p e a l ,  d i s m is s a l  o f ,  w h e t h e r  
i h e g a l — o r d e r  d i s m is s in g  a p p cm l a g m m t  s o m e  r e s p o n d e n t s , Ram TjAti
ichether can he challenged in appeal from final decree— m  Gope
parte decree, appeal from —-order rcf-using PnAsvu
proprietAj of, whether can he f[ue.stioned in appeal— section ^auv.
1 0 6 , scope of.

U n d e r  O rd er X L  I ,  ru le 1 8 ,  C od e o f C iv il P ro c e d u r e , 1 9 0 8 ,  
a co u rt h as no p ow er to  d ism iss  an ap p ea l in co n seq u en c e  o f  
the appellant’s failure to file an  affidavit in proof of service 
of notice on the re sp o n d e n ts , where notice on th em  had been  
served on the peon’s own id en tification .

An ord er d ism iss in g  for d e fa u lt  an appeal against so m e  
of the re sp o n d e n ts  and which entails the dismissal of the 
e n tire  a p p ea l, is an ord er ‘ ‘ aifecting’ ■ the d ecision  of the 
case and any error, defect or irregularity in that order
c a n  be  ta k e n  as a «Tound o f ob je ctio n  in  a n  ap p eal a g a in st  
th e  final d ecree o f  th e  a-ppellate cou rt u n d er sectio n  1 0 5 ,
C o d e  o f  C iv il P ro c e d u re , 1 9 0 8 .

Semhle, that in  an  ap p ea l fro m  th e  ex p arte  decree, it is  
o p e n  to  th e  a p p ella n t to  q u e stio n  th e  p ro p rie ty  of a n  order  
r e fu s in g  an  a d jo u rn m e n t an d  p roceed in g ' to  h ear th e  case  
e x  p arte .

S . N .  M u l l i c k  V. G a n g  a  G o p e  { I ) , - S d d h n  K r i s h n a  A y y a r
V. K u p p a n  A y  y a n g  a r  (2 ) , fo llo w e d .

J o n a r d a n  D o h e y  v . R m n d l io n e  S m g h  y x .
A z i z u d d i n  (I) and R a ]  C h a n d r a  D h a r  Y. M e s s r s .  K .  D .  0 .  G .

(5), distinguished.

Appeal by the defendants.
The facts of the case material to this report are 

stated in the judgment of Chatterji, J . '
Siva Namyan Bose, ioT Si,lî ella.xits.
Syed Aii i t f o r  respondents.
C h a t t e r j i , j . —-This appeal arises out of a 

mortgage suit brought on the foot of a mortgage said 
to have been executed by defendant first party in

(1) (1925) 91 lud. Cas. 167.
(2) (1907) I. L. E. 30 Maa. 54, P. B.
(8) (1896j I. L. R. 23 Cal. 738.
(4) (1917) I. L. R. 39 All. 148.
(6) (1924) 1 , 1 . - R. t  Rap XQQ,



_ favour of the plaintiffs for paying rent to the malik
Bam lal aud aiso for some other family necessity. The claim 

was for Rs. 151 as principal and Rs. 635 as interest 
KaliPbasad with six monthly rests. The plaintiff is in possession 

SAmr, the mortgaged property by virtue of an earlier 
sudbharna bond executed by the defendants in favour 
of one Ramprasad Bhagat who assigned the same 
to the plaintiffs. The defence, amongst other things, 
is that there was no passing of consideration under 
the deed in question and that the defendants first 
part;)? were not liable for payment of rent, because 
the liability attached to the plaintiffs as sudbharna- 
dars in possession.

There was a reference to arbitration but it was 
returned unexecuted by the arbitrators. Then there 
was another reference to arbitration but it appears 
that the vakalatnama did not empower the pleaders 
to make a reference to arbitration and therefore the 
parties' were directed to file a proper vakalatnama on 
the 13th of August, 1926, On the 19tli of August 
the defendants applied for time to file vakalatnama, 
but the Court did not apparently • grant time and 
re|ected the petition tiled by the parties for referring 
the suit to arbitration and adjourned it to 21st 
September, 1926, for disposal. 2ist September, 1926, 
■was, however, a holiday and the suit was taken up on 
the 22nd when the defmdants first party applied for 
time on the ground that their witnesses who had conie 
on the preceding day had gone to Baidyanath Dham. 
The Coiirt rejected that petition as alsp tiie petition 
of defendant 2nd party (subsequently transferee) and 

th.e suit ex parte a^er the defAidants’ 
pleaders retired from the suit stating that they "had 
no instructions. The defendants first party preferr^ 
an appeal to the District Judge who dismissed it as 
against respondents 5 to 8 for failure to prove service 
of notice on them and transferred the a,ppeal to the 
fil.e o f tie second Judge for disiposai;
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1929.The lea,I’lsed Siiboi’d iliate Judge stated that- respoii- _ 
dent no. 8 had appeared and the appfeal' ceuld Bot 
have been dismissed under OrdeT X L I, rule IS , ‘
against him; Hut the order regarding respondents 
to 7 held good. In this view he held that the appeal 
liaving been dismissed against some of the plaintiffs- ghatterji, 
respondents it could not be heard ag-aiiist any of the 
respondents. Further he held that the, defendant- 
appeUants shoidd have talven warrant of arrest 
against their witnesses if they thought they v̂ ôiild go 
away after attending the Court on a holiday. In the 
result, he dismissed the appeal.

It is urged by the learned Advocate for the 
appellants that Order X L I . rule 18, had no applica
tion and that the learned District Judge had no 
jurisdiction to dismiss the appeal as against respon
dents 5 to 8. Order X L I , rule 18, empowers the 
Court to dismiss an appeal where notice to the 
respondent has not been served in consequence of the 
appellant's failure to deposit cost. The ordersheet 
shows that there was no such failure on the part of 
tlie appellant but it was considered that the appellant 
was required to file identifier’s evidence and on a 
consideration of this failure the appeal appears to 

' liave been dismissed. Therefore, thecase does not 
come within, the purview of this rule nor does it come 
■under Order X L I , rule 17, ^^Iiich deals with, the 
dismissal of appeal for appellanCs default in 
a;ppearance. It is. however, contended on behalf of 
txhe respondent that the appellant should have applied 
for restoration of the appeal under Order X L I, 'rule 
19, and oannot agitate this matter in a seĉ ond appeal.
Now, Order X U ,  rule 19, is applicable where an 
appeal is diwsmissed for appellant’s default in 
appearance under rule 11 and sub-rule (2) of rule 17 
or when the appeal is dismissed in consequence of 
appellaut's failure to deposit ce>st under rule 18; but 
none of these conditions exist in the present case and 
so it cannot be said that it was the bounden duty o f



1929. the appellants to make an application under Order 
Lal X L I, rule 19. Whatever that may be, they are, in 

go¥e jiij opinion, entitled under section 105 of the Code 
kau pkasau of Civil Procedure to raise this point as a ground of 

sahu. objection in the memorandum of appeal if  there is
(iHA’iTERjr, error, defect or irregularity in the order affecting

the decision of the case.

A  perusal of the service report shows that notice 
was served on the respondents 5 to 8 on the identifica- 
Lion of the serving peon himself. There was no 
identifier-. The peon did swear to an affidavit as to 
the service. The Court was, therefore, in error in
directing the appellants to file an affidavit in proof
of service of notice and in ultimately dismissing the 
appeal as against these respondents for failure to file 
such an affidavit. This error or irregularity has 
affected decision of the case, because, the lower 
appellate court has dismissed the appeal in its entirety 
on the ground that it had already been dismissed 
against some of the respondents. The High Court is 
competent in second appeal to enter into the question 
of a substantial error or defect in procedure which 
may possibly have produced error or defect in the 
decision of the case upon its merits. It is apparent 
from what has been said above that this matter can 
be considered in an appeal against the final decree 
of the appellate court. I hold that the learned 
District tJudge was not justified in dismissing the 
appeal as against respondents 5 to 8 and consequently 
the appellate court was in error in holding that the 
appeal was incompetent, '

It is next urged by the learned advocate for the 
appellant that the trial court was wrong in taking up 
the case on a date not fixed for hearing and in passing 
an ex parte decree on such a date after rejecting the 
defendant’s application for time. It is contended by 
the other side that this is a matter which canndt be 
considered in an appeal against the decree, on the 
i^eged grouxid that- be qoufln̂ d to tĥ
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merits of the case; and in su p p o rt of th is contentioD  
reference is made to Raj Chandra Dhar w Messrs, Eam Lai 
K. I). 0 . G. R.ay 0  wliicli follows Jonardan y. Ram- 
(llione (̂ ) and Htmim-i y . Amztidclin (̂ ) and dissents 
from tlie decision of the Full Bench of the Madras sahu. 
High Court' in Krishna v. K u -p fm i ('̂ ). The view ckattrr.im. 
expressed in the case of Raj Chandra Dhar (̂ ) is that 
in an appeal from an ex parte decree the only question 
with which the appellate court is ordinarily concerned 
is whether the evidence on the record is sufficient to 
support that decree and that the question of due 
service of the summons is the subject-matter not of 
an appeal from the decree but of a special proceeding 
under Order I X  of the Civil Procedure Code. I agree 
that the question of due service of sunmions may not 
be the subject-matter of an appeal from the decree 
but should be the subject-matter of a proceeding under 
Order I X  of the Civil Procedure Code and then of 
an appeal under Order X L I I I , rule 1; but if  the ruling 
be taken as embodj^ng that an appellate court cannot 
under any circumstances go beyond the consideration 
of the question "whether the evidence is sufficient to 
support the decree I beg to differ from it. A s a 
matter of fact I do not think that the decision lays 
down any such broad and general proposition as is 
contended on behalf of the respondents. The use of 
the word “  ordinarily ”  makes the position clear.

In the Calcutta case of Jonardan Dohey 0  the 
point under consideration ŵ as whether section 108 
of the Code of Civil Procedure of 1882 did not apply 
if a suit was decreed ex parte by reason of the 
defendant’ s ndQ-appearance at an. adjourned date.
In discussing that question the Judges, referring the 
matter to the Full Bench, thought that a remedy by 
ap|>ear against the origina} decree would not entitle

fl) (1924) 'X; R. 2 Rang. *108.
(21 (1896) I, L. B, 23 Cal 738 (743).
(3) (1917) I ; L. R. 39 All 143.
(4) (1S07) I. L. R. 80 Mad. 54, F. B,
(6) (1896) r. L. B. 23 Cal. TOS.
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IS29., a defendant to show wliy lie was unable to appear on 
an adjoiirried date and observed that ‘ ‘ such a remedy 
can be eflicacioiis only in tliose cases, and tlieir number 
must l)e small, in which the ex parte decree ivS either

■ wrong in law on tlie face of the |}roeeeding or is based 
CttAXTEiiji, upon evidence so Aveak that even though nnrebntted 

it is insiitficient to sustain the decree * This is an 
observation by way of obiter dictum and the point 
whether the Court could go into tlie question of an 
improper refusal of an application for tim.e did not 
come up for consideration specifically in that case. 
Even then their I.ordships concede that it is possible 
in appeal to show tliat an ex ]'>arte decree is wrong 
on the face of the pi'oceeding. In the case of Irlummi 
v. Azizuddin (’̂ ), the defendant did not appear on 
an, adjourned date for hearing and the Court there
upon heard evidence on behalf of the plaintiff and 
passed an ex parte decree. Later on an application 
wa,s made on behalf of the defendant for restoration 
of the ca.se but this applicatioii was refused by the 
Munsif. Then the defendant preferred two appeals 
— one against the decree and another against the 
order rejecting the application for restoration. Both 
these a.ppeals were heard at the same time by the 
District Judge who dismissed tlie a,ppeal against the 
order rejecting the application for restoration on the 
ground that the defendants had not shown sufficient 
cause for their absence and also dismissed the appeal 
against the decree. After that the defendants 
preferred a seconfj appeal against the decree of the 
Distriet tludge dismissing the appeal against the 
original decree bu.t did not move .the High Goiii't 
against tke dismissal of the appeal in the matter of 
the application for restoration of the suit. It ŵ as 
contended before the High Court in second appeal 
against tke decree of the District Judge confirming 
tke original decree, that the Mnasif ought not to 
disposed of the case in tke abs^ee of = the defendants;

.(191T> I. i T i T W  All.. ■' m . ,
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1929.

Ch a t te r ji:,

and it was held that tliis was a matter which could 
be considered in that api^eal. The circumstances of Eam Lal 
that- case are peculiar a.nd the facts c%re quite 
distins^uishable. k .vlx pbasao

S -iE U .

Ill my opinion it is open to a defendant to prefer 
an appeal against the ex parte decree as also to make X  
an application under Order IX , rule 13, and then 
to come up in appeal under Order X L I I I ,  rule 1, 
clause {d). I f  he follows the special procedure of 
Order IX . he Avill have an opportunity of placing- 
before the Court materials as to why he was precluded 
from being present when the case ŵ a.s tried ex parte.
On the other hand, if he proceeds straight in an 
appeal against the original ex parte decree he ‘will 
be at some disadvantage, because, the Court of appeal 
will not be in possession of the materials which pre
vented his appearance. I f , however, the defendant 
can show that there is an error, defect or irregula.rity, 
in an order rejecting his application for time, "which 
affects the decision of the case, there is no reason ŵ hy 
he will not succeed even i f  he does not adopt the 
special procedure for a restoration of the suit and 
comes up in second appeal so long as he can bring 
the case within the purview of section 100 of the 
Code of Civil Procedure. The view that I take is 
supported by the Pull Bench decision of the Madras 
High Court in Sadhu KrisKna Ayyar  y. Ejwffmi 
Ayyangar (i) where also an appeal was preferred by 
a defendant against an ex parte decree without mak
ing an application under the special procedure 
prpyided by the Code for setting aside the said decree.
I  may also refer to a decision of this Court in 
S, M. MiMUk v : G(mga, Go'^e where it was held 
that the improper refusal of the Court to grant time 
to the defendant had affected the decision of the case 
and he was entitled in appeal to question the propriety 
of the order refusing an adjournment.

~ a T  (1907) I .  L .  R . 30 M a ^  54, F .  B . ’
(2) (1925) 91 In d .  Ca&. 167.



Holding as I do that the appellants were not 
Ram Lal Gonfiiied in attacking the ex parte decree to the merits 

gope of the ease let iis see whether the Court was justified 
Kali PaA'̂ A;? proceeding with the suit on the 22nd September 

sahu. and passing an ex parte decree after rejecting the
ciiATTKRju defendant’s petition for time. The suit had been 

J- adjourned from the 19th of Angus!;, to the 21st of 
September, 1926. That Avas a holiday and therefore 
the suit Avas taken up not on the date to which the 
hearing of the suit had been adjourned but on the 
following day when it was decided ex parte. Order 
X V I I , rule 2, provides that the Court may proceed to 
dispose of the suit in one of the modes directed in 
that behalf by Order IX , where on any day to which 
the hearing of the suit is adjourned, the parties or 
any of them fail to appear. It is evident, therefore, 
that the Court was not justified in proceeding to pass 
an ex parte decree under Order IX , on a date to 
which the hearing of the suit had not been adjourned. 
In the next place the defendants first party applied for 
time on that date on the allegation that their witnesses 
had come on the preceding day but had gone away. 
The correctness of this allegation is not disputed in 
the M m isif’s order dismissing the petition for time 
or in the judgment of the appellate court which 
states:

“ The appellants should have taken warrant of arrest against their 
witnesses if they thought they would go away after attending the Court 
on the holiday.”

1̂0 party can anticipate that the date was fixed for 
a holiday or that the witnesses would go away. So 
how could they have taken out any warrant of arrest ? 
It was clearly a case in which the petition for time 
filed on behalf of the defendants first party should 
have been granted and no ex parte decree should have 

' been ■ passed."
Lastly, it is contended on behalf of the appellants 

that i f  it be assumed that the appellants are limited, 
to the ground of insufficiency of evidence in attacking 
the ex parte decree that has been passed, even then
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1929.they must siiceeed. The burden of proving the want 
of eoosideratioTi rests origirially oii .the defendants, Ram Lal 
hilt it is urgei! thiit ^vlien.it is conceded in the pLiiiit ■

the plriiiitiffs are tlie siidhliariiadars in possession KaltPkasad 
of, the mortgaged property arid T\']ieii the plaintiff’s 
ease,is tliat'at least part of the consideration inoney Chaxtehji, 
was for p'lymeiit  ̂of rei,it, then idie qnestifm ^onld arise . , '
wiiCll'iC]:' ti'Cre was a special eoi,]tract whereby the duty 
of payiiig this ])iiblic charge decolved on the mort
gagor, I'lecaiise t]ie mortgagee in poss,essioii is bound 
under the law to |)ay rent in absence o f the contract. ;
There is no evideiice on the record that there was any 
special contract or that the rent was payable for some 
other land. Tlierefore, it is a moot question wliether 
the evidence is sufficient for a decree in favour of the 
plaintifi's. A ll these aspects have not at all been con
sidered ]>y tlie trial court or bj’ the learned Subordina^te  ̂
dudge in appeal.

In the result the appeal is allowed. The judg
ments and decrees of the Courts below are set aside 
and the suit remanded to the trial Court for decision 
according to law after giving an opportunity to both 
the parties to adduce' evidence. The costs to abide 
the result. , , ■;

F a z l  A l i , J . — I  a g ree .
‘ ■ Appeal aUoued.

Case remmided. :

A P P E L L A T E  c i v i l :

Before V/ort and James, J J . 
i lU H A M M A B  S A I)IK  ; 1929.

n.' ■ ' .................' “
M A B T H A N  m B L ^ '  : ■ '  m

J’ iir ;!it}!iis ltin  h u iijy  t r a m a c t i o n  Inj— o n m  t o  p n w e  t h a t  
flit' Jiitln u}n]i’j\sion{̂  it Hex on Ihr pfr^'oit d m l i u g  tri fli  licr—

=c\.j!}u'Si[ .Vpiiollatt- Pecr̂ ĉ-' no. 1440 of froiii a dftcision
of Biihu IVsunafha Nath Subordinate Jiifjge of Palaroau,
datpil il'.i' 'itt]) \ii<.>r.st, ivrfir.'.i7},L’' a .jp( I'̂ ion of Halm RaVnc'sli Chatidira 
Siir, .Miinsif ul' l ‘aliunau, ilated tlie fith Marcli, 192(5.


