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that the lessor could not, without express power being
reserved, come on the lands or to the banks of the
stream to exercise the rights of fishing ™

Channell, J.. adds:—" By an ordinary lease of
land the soil and banks of a river clearly pass to the
tenant, and that prevents the landlord going there
for the purpose of fishing vnless there were a reserva-
tion in the lease permitting him to go there, and
therefore that prevents the landlord from taking the
fish . :

Thus the leval proposition stated by the Court of
Appeal is supported by authorities; and it may he
said that the settlement of land carries with it the
right to fish when there is water wpon it unless and
until the landlord shows that the fishing right was
reserved to him. Such being the legal position the
issue becomes purely one of fact and having regard
to the finding of fact arrived at by the learned
Subordinate Judge the appeal must fail. It 1is
accordingly dismissed with costs.

Fazu Avr, J.—T agree.
Appeul dismissed.
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Article 1 (a) of Schedule 1IT, Rengal Tenancy Act, 1885.

~ provides the period of lmitation {'01 a suit to eject a non-

oceupancy raivat on the ground of expivation of the term of
his lease.
Held, that the Article -nust be read along with section
44 (¢) of the Act, and that the word ‘ lease ”” as used In
the Article must be taken to refer to a registered lease.
The facts of the case material to this report are
stated in the judgment of Fazl Ali. J.

B. N. ifitter and K. N. Moitra, for the appellant.
Janak Kishore, for the respondent.

Fazr Arr, J.—This appeal arises out of a sut
for ejectment in which the plaintiff also claimed
mesne profits. The facts of the case are briefly
these—

One Mangal Tatwa had some lands in mauza
Ghargara in the district of Darbhanga. He died in
1321 and was succeeded by his widow who also died
in 1327. Then his brother Dukharan came in posses-
sion of the lands and the plaintiffs purohased 2 highas
10 kathas 8 dhurs of land from him by a sale deed
da,ted the 4th July, 1921. The plaintifis’ case is
that the plaintiff no. 1 who 1s the karta of the family
settled one of the plots (p]ot no. 592) the area of
which is about 5 kathas 15 dhurs with the defendants
first party on batai for 1330 Fasli. The defendants,
however, continued to he in possession of the land
after giving produce for the year 1330 to the

plaintiffs. The defendants’ case, on the other hand,

is that Dukharan having abandoned the ‘holding the
landlords obtained possession of it and the defendants
who are thikedars under the landlords are accordingly
in possession of the land. The Court of first instance.

helieved the case of the plaintiffs and decreed the suit.

The lower appellate court also upheld the findings of
fact arrived at by the Court of first instance but
dismissed the suit on the ground that it was barred
by limitation. The question of limitation arose in
this manner. One of the points raised by the
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defendants was that according to the plaintifis’ own
case the defendants first party were under-raivats
~and consequently they could not be e]ef‘ted without
being served with a n OtiLC‘ to quit the land. To this
the rmﬂv of the plaintifis was that the plaintiffs were
¢o-sharer mhd}nrﬂ* in the village and that uuder sec-
tion 22 of the Beagal Tenausvy Act the defendants
first party must he treated as raivats u*}dﬂr them and
not as under-raivats,  The view taken v the learned
District Judge was that under Schedule 11T of the
Bengal Tenancy Act a suit to eject a non-vecupancy
Lll\’ﬂl shonld be hrought within six months of the
expiration of the per indl for which the lands had heen
settled with the defendants first party and as the suit
was not hrought within six months, the defendants
first party conld not be ejected.

In my opinion the view taken by the learned
District Judge that the suit was barred by limitation
under Schedule TII is not correct. Article 1 (a) of
Schedunle TTI provides the period of limitation for a
guit to e]eu a non-occupancy raivat on the ground
of the expiration of the term of his lease. Now. this
Article is to he read along with section 44 of the
Bengal Tenancy Act which savs that a non-occupancy

raiv at shall Le liable to e]er‘tmel‘t only on one or other
of the grounds mentioned in the section and not other-
wise. One of the grounds is mentioned in clause ()
of the section which s thus—

*Where he (the non-occupancy ralyat) has been  adimitted to
necupation of the land under « 1on1snud lease on .he gronnd that the
term of the lgpze has expired.”

Thus the word ** lease " as used in Article 1 () must

be taken to refer to a registered lease and as there.

was no registered lease in this case, it is clear that

-the suit ecannot be held to have heen barred by Ilmlta-f-

tion under Article 1 () of Schedule TIT of the Benga
Tenancy Act. There is, however, another diffic: %

whieh arises in this case. Once it is conceded tha,t
the defendants first party are non-occupaney raiyats,
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it must be held that under section 44 of the Bengal
Tenancy Act they are liable to ejectment only on one
or more of the grounds mentioned in that section and
not otherwise. In this case it has not been shown
that any of the conditions mentioned in section 44
are present and the defendant first party had made
themselves liable to ejectment on one or more of the
grounds mentioned in that section. That being so,
1t must be held that the suit has been rightly dismissed
by the lower appellate court.

The learned Advocate for the appellant, however,
coatends that the lower appellate court should not
have treated the defendants first party as non-
occupancy raiyats. I am afraid, however, this posi-
tion cannot be consistently taken up by the learned
Advocate for the appellant at this stage when it was
urged on behalf of the appellants themselves hefore
the District Judge that the defendants should be
treated as non-occupancy raiyats and when on that
ground the District Judge was asked to hold that the
defendants first party were not under-raiyats and
‘that no notice to quit was in the circumstances of the
case necessary. 1n my opinion the appeal must fail
and be dismissed but without costs.

CrarreriL, J.—I agree. _
Appeal dismissed.
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105 and Order XLI, rule 18—Appellant’s failure to file
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