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th a t, the lessor  cou ld  n ot, w ith o u t  ex p re ss  p o w e r  b e iB g  
reserved , com e on the lan d s  o r  to  th e ban ks o f  th e 
stream  to  ex ercise  the r ig h ts  o f  fish in g  ’ ’ .

Chaiinell, J.. adds;— By an ordinary lease of 
land the soil and ]:»anks of a river clearly pass to the 
tenant, and tlia/t pre\̂ eiits the landlord going there Chattbrji, 
for the purpose of lisliing luiless there were a reserva
tion in the lease permitting him to go there, and 
therefore that prevents the landlord from taking the 
fish .

Thus the legal proposition stateil by tlie Court of 
Appeal is supported by authorities; and it may be 
said that the settlement of land carries with it the 
right to fish when there is water upon it unless and 
until the landlord shows that the fishing right was 
reserved to him. Such being the legal position the 
issue becomes purely one of fact and having regard 
to the finding of fact arrived at by the learned 
Subordinate Judge the appeal must fail. It is 
accordingly dismissed with costs.

Fazl A l i ,  J .— I  a gree .
A fpeal dismissed.
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^Appeal from Appellate Decree uo. 8(56 of 1926, from a decision 
of W. H. Boyce, Esq., r.c.s., District Judge of Darblianga, dated the 
24th February, 1926, reversing a decision of Babu Gopai Chander Be, 
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1929. A r t id e  I  (a )  o f  ScJiedule I I I ,  B e n g fil T e n a n c y  A c t ,  1 8 6 5 .  
provides th e  period  o f  lim ita tio n  fo r  a suit to  e ject a- npn- 
o c cu p a n c y  ra iy a t on  th e  g rou n d  o f e x p ira tio n  o f  th e  te rm  o f  
h is lease .

H e l d ,  th a t th e  A rtic le  "o u st be rea d  a lo n g  w ith  sectio n  
4 4  ( c )  o f  tlie  A c t , an d  th a t th e  w o rd  ‘ lea se  ”  as u sed  in  
th e  A rtic le  m u st b e  ta k e n  to refer to  a reg istered  le a se .

The facts of the case material to this report are 
stated in the judgment of Fazi Ali, J.

B. N. Mitter and K. N. Moitra, for the appellant,
Jmiah Kisliore, for the respondent.
T azl A li, J .—This appeal arises out of a suit 

for ejectment in which the plaintiff also claimed 
mesne prohts. The facts of the case are briefly 
these—

One Mangal Tatwa had some lands in mauza 
Ghargara in the district of Darbhanga. .He died in 
1321 and was succeeded by his widow who also died 
in 1327. Then his brother- Dukliaran came in posses
sion of the lands and the plaintiffs purchased 2 bighas 
10 kathas 8 dlmrs of land from him by a sale deed 
dated the 4th July, 1921. The plaintiffs’ case is 
that the plaintiff no. 1 who is the karta of the family 
settled one of the plots (plot no. 592) the area of 
which is about 5 kathas 15 dhurs 'Nvith the defendants 
first party on batai for 1330 Fasli. The defendants, 
however, continued to be in possession of the land 
after giving produce for the year 1330 to the 
plaintiffs. The defendants’ case, on the other ha,nd, 
is that Dukharan having abandoned the "holding the 
landlords obtained possession of it and the defendants 
who are thikedars under the landlords are accordingly 
in possession of the land. The Court of first instance 
believed the case of the plaintiffs and decreed the siiit. 
The lower appellate court also upheld the findings of 
fact arrived at by the Court of first instance but 
dismissed the suit on the ground that it was barred 
by limitation. The question of limitation arose in 
this manner. One of the points raised by the



i m .defendants was tliat according to the plaijifciits' own 
ease tbe defendants first part)" were iinder-raiyats 
and conseq.uently tJiey.eoiild not be ..ejected witliont 
being served with a notice to quit tlie land. To this i’. 
the reply of the plaintiffs was that the plaintiifs were 
eO”Sharer landlords in the village and that under sec
tion 22 of tlie Bengal Tenaiit-v Act the defendants 
first party must be treated as raiyats under them and 
not iis nnder-raiyats. The view taivcii l..\y the learned 
District Judge was that iinder Schednle IJI of the 
Bengal Tenancy Act a suit to eject a. non-oocnpaney 
raiyat should l3e brought within six months of the 
expiration of the period for which the lands had been 
settled with the defendants first party a;nd as the suit 
was not brought within six months, the defendants 
first party could not be ejected.

In my opinion the view taken l)y the learned 
District Judge that the suit was barred by liiBitation 
under Schednle III is not correct. Article 1 («) of 
Schednle III provides the period of limitation for a 
suit to eject a non-occupancy raiyat on the ground 
of the expiration of the term, of his lease. Now, this 
Article is to be read along, wdth section 44 o f the 
Bengal Tenancy Act which says that a non-oeeiipancy 
raivat shall be liable to ejectment only on one or other 
of the grounds mentioned in the section and not other
wise. One of the grounds is mentioned in clause (c) 
of the section which runs thus—

“  Where lie (the non-oeeupancT raiyat) has been admitted to 
occupation of tlie land' under a registered lease on the ground that the 
term of the l^se has eXpirecl.'’ '

Thus the word lease ”  as used;in Artide 1 (a) must 
be taken to refer to a. registered lease andv as there / 
was no registered lease in this case, it is clear that 
the. suit eajinot be held to have been barred bv liniita- 
tion under Article 1 («) of Schedule III of the Bengal 
Tenancy Act. There is, however, another difficulty 
\̂ diieh ari'-es in this case. Once it is conceded that 
the defend“̂ nts first party are non-occupancy raiyats,
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it miisfc be held that under section 44 of the Bengal 
Tenancy Act they are liable to ejectment only on one 
or more of the grounds mentioned in that section and 
not otherwise. In this case it has not been shown 
that any of the conditions mentioned in section 44 
are present and the defendant first party had made 

Am, liable to ejectment on one or more of the
grounds mentioned in that section. That being so, 
it must be held that the suit has been rightly dismissed 
by the lower appellate court.

The learned Advocate for the appellant, however, 
contends that the lower appellate court should not 
have treated the defendants first party as non- 
occupancy raiyats. I am afraid, however, this posi
tion cannot be consistently taken up by the learned 
Advocate for the appellant at this stage ŵ hen it was 
urged on behalf of the appellants themselves before 
the District Judge that the defendants should be 
treated as non-occupancy raiyats and when on thajb 
ground the District Judge was asked to hold that the 
defendants first .party were not under-raiyats and 
that no notice to quit was in the circumstances of the 
case necessary. In my opinion the appeal must fail 
and be dismissed but without costs.

C h a t t e r j i , J.— I agree.
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*Appeal from Appellate Decree no, 860 of 1928, from a deciKion: 
of Baiju Ngtrendra Hatli Glmfeavarty, Subordi of Mongliyr,
cTated the 29tli August, 1927, affirming a decisi.oi). of Babu Ananta NatĴ  
BftRftrji,; of Mongbyr, dated the, §2ad September, 19?1Q, »


