
I would dispose of the reference by answering --
the first question propounded in the affirmative and Tieait :
tilie second in the negative to the extent to which the
claim was allowed by the Manager. . naratas

The objection that the assignment of the debt 
to the plaintiffs was invalid in-is not been pressed 
before us.

I wonld therefore dismiss the appeals with costs.
AffeaU  dismissed.

( f ar .  adv . m U .
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' Fishery, r i g h t  o f - — s e t t l e m e n t  o f  la n d , whether c a r r i e s  
with i t  t h e  r i g h t  t o  f i s h — ja lk a r ,  w h e t h e r  o e c t i p a n c y  r i g h t  
c a n  b e  a c q u i r e d  in  r e s p e c t  o f — le a s e  o f  h o ld in g — -la n d  p a r t l y  
u n d e r  w a t e r - — o c c u p a n c y  r i g h t ,  w h e tJ ie r  c a n  b e . a c q u i r e d  in  
t h e  e n t i r e  h o l d in g .

A  s e ttle m e n t o f lan d  carries w ith  it^ in  th e  a b se n c e  o f  
exfiress r e s e r v a tio n , th e  r ig h t to  fish  w h e n  th ere  is  vvater  

'o n  't h e 'J a n d .. '

J o f i c s  v / D a r i s  (rj an d  H i l l  a n d  G o m p u n y  v .  S h e o r a j
(2 ), fo llo w e d .

A n  o c cu p an c y  r ig h t can  not b e  acq u ired  in re sp ec t o f  
jVilkar or fish ery r ig h ts .

S h a m  N (ir a in  G h a i id h r y  v . T h e  C o u r t  o f  W a r d s  
J a g o o h a n d h u  v . P r a m a t h o  N a t h  m  m d  B o l l y e  y , A h r a m :

"fo llo w e d . ■
—   ^ ^ ---------------------------------------------— ---- ------------ .................. ............ . ■■'

V ■'LA.ppeal frovn Appellate I)eoree\uo. 204 of 1926, from a decision of ^
Babn iiiiyum Naraj-an Lai, Additional Subordinate Judge of Baran, dated 
tb.e MOtli November 1926, reveraing a decision of Maula-vi S. A. Hatoid,
Additional Muusi'f of Chapra, dated the 22nd September, 1924.̂ ^̂  ̂ ■

; (1) (100â vÎ ^̂  T. R«p-irt, vol. 86, N. S. 447.
(2) (1922) 3 Pat. L. T. 53.
(3) (1875) 28 W. R. 432.
(4) (1879) I. L. E. 4 Cal. 767.
(5) (1879) I. L. R. 4 Cal. 961.
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Where, however, the tenaiiti takes iease (3f a holdmg 
of whicli part is niuler water, iiis ria'ht to the acquisition of 
occu p an cy  rights in  the entire holding, in c lu s iv e  o f  th e  portion 
which forms the bed of the Vv-iier. caisnof; he defeated.

Appeal by tlie plaintili.
Tlie facts of the case iiiateria;], to this rep̂ "̂̂  

stated in the judgment of Cliatterji, J.
Chrm-dhury M afh irra  F m ^ a d ,  for tlie appellant 
GamsK Sharma, for the respondent.
Chatterji, j .—The "plaintiff is the 16 amias

malik of rnanza. Kothia in whicli there is a river 
which is said to be filled iij) witli water in the rainy 
season and dries up in the nionlili of F̂ is. Tlie
plaintiff’s case is tliat the riglit of fishery in the said 
river is enjoyed by hitis as the proprietor; Avhile the 
defendant has got no right of fishery, that is Jalkar 
right, ill the said river, but he has got only the right 
of cultivating the bed of the river when it dries up.
It is stated that the bed of tlie river ŵ as merely
settled Avith the defendant at an annual jama of 
Rs. 9-34). On these allegations the plaintiff brought 
a suit for possession of the Jalkar right on a declara­
tion of his title thereto. The' suit y/as resisted by 
the defendant Avho claimed the right of fishery in the 
river. The Additional Munsif who tried the suit 
granted a decree in favour of the plaintiff while the 
suit has been dismissed by the learned Subordinate 
Judge in appeal.

The disputed land has been surveyed as plot no. 
2918 in khata no. 804 in the revisional stirvey and 
stands, recorded in the name of the defendant as 
kasht kaeini with an annual jama of Es. 9-3-9. TMs 
was plot no. 2B53 in the cadastral survey and stood 
recorded in the name of the defendant as an occupaaicy 
raiyat with ' batai nisf ’ as tĥ e: character of the rental 

: Payable. VT  ̂ correctness of' these - entries'; :is ./not 
disputed by the plaintiff-appellant. It is, however, 
contended that there can be no occupancy right in
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defendant was not of the Jalkar right but only of 
the bed of the river. It is furtlier urged that the 
appellate court h,a,s not displaced- the fiiidiiig of the b̂ awaxi 
trial court on the merits.

It is settled law tliat no right of occiipaiicT can Châ emi, 
be a,cc|uired in respect of a right called Jalkar or 
fishery Namhi fniaudJiry v. Court of Wards{^,
Jagoohandhii v. Pramatho Nath (-) and Bolhje v.
A krarsii^,, but the question is whether the right of 
fishery wa  ̂ jUso settled with the defendant by the 
plaintiff.

The learned Subordinate Judge discusses the 
evidence adduced on behalf of the plaintiff and comes 
to tlie finding that

■' none of the wi.tilei ŝes prove hi.s ease.”
This amounts to a finding that the plaintifi’s case 
that merely the bed of the river was let out so that tiie 
defendant'may cultiva.te it when the water dries up 
has not been believed by him. In fact he refers to 
the evidence of plaintiff’s witness no. 2

Withiu the last 4 years the river dried up only. last year.”
and to the further evidence of P. W . 3;

The defendaul) does not grow crop on it. ”
This evidence shows that it is not likely in . the 
ciroLunstances that the settlement ■would be made only 
of the bed without any Jalkar right. Although the 
judgment might have been more explicit it is clear 
from, what has been said above that the finding of fact 
is that the plaintii! has failed to prove that only the 
bed of the^nver was settled on condition th.at it would 
be sown with crops when it dries up. There is an 
observation in the judgment of the appellate couyt 

:-that'.'.\.,
■ Tu0 : |)IiiiiitiE': did nob, esaxuiiie any- witness to prove > that" at 

tha tinie of tiie spttlament the right to ftshery \va.a, reeei'TOd an̂ , it
' . „ fiV,(1875)■ 23'"w7"ir*i32.

(2) (1879) I. L. B. 4 Cal. 767.
f‘3) (1879) I. L. E. 4 Cal. Ml.
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-was agreed that, tlie defendant would pay rent for 
possession for all the year round and would depend 
it at the mercy of tlie rains and the drouglit

the land for 
on cultivating

This observation also supports the view that the lower 
appellate court did not accept tlie plaintiff's case on 
the question of fact.

The crucial question in the case is -whether the 
learned Subordinate Judge was correct in the expres­
sion of his vieAV that it is for the plaintiff to prove 
the reservation of the right to the fishery. The case 
of the plaintiff, as I have already stated, is that there 
was a settlement of the bed of the river. It has been 
laid down in Hill and Conffiny v. Sheoraj Rai (i) 
that a proprietor can lease out a fishery without 
giving any right to the soil or the bed upon which 
the water lies and he can then ]et out the land subject 
to the right of the lessees of the fishery. Their Lord­
ships then make the following observation. “  If, on 
the other hand, he lets out the land first, he cannot 
claim the right to the ŵ ater a,nd fish that come upon 
the land afterwards. A raiyat taking a lease of a 
fishery only cannot acquire an occupancy right 
therein, but if he takes a lease of a holding of which 
part is under water, then his right to the acquisition 
of occupancy rights in the entire holding, inclusive 
of the portion which forms the bed of the water, can­
not be defeated. The landlord of course may reserve 
the right of fishery when letting out the land but such 
a reservation is, strictly speaking, a re-grant of the 
right by the tenant to the landlord ”  . In this case 
Jones V. Dames (2) ŵ as quoted with approval. The 
headnote runs as follows

“ Bv a lease of land, wlietbev agricultiu-al or other land, throi:gh 
which a river flows, the right of fishing in the river, unless expressly 
reserved to the lessor in the lease, passes to the tenant.”

Lord Alverstone, C.J., deals with the proposition 
as follows ‘ ' The right of fishery goes to the tenant 
imder the lease, and for the very good reason * *

' 3 Pat. L .' T. 53.
(12) (1902) L. T. Report, Yol. 86, N. S. 477.
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th a t, the lessor  cou ld  n ot, w ith o u t  ex p re ss  p o w e r  b e iB g  
reserved , com e on the lan d s  o r  to  th e ban ks o f  th e 
stream  to  ex ercise  the r ig h ts  o f  fish in g  ’ ’ .

Chaiinell, J.. adds;— By an ordinary lease of 
land the soil and ]:»anks of a river clearly pass to the 
tenant, and tlia/t pre\̂ eiits the landlord going there Chattbrji, 
for the purpose of lisliing luiless there were a reserva­
tion in the lease permitting him to go there, and 
therefore that prevents the landlord from taking the 
fish .

Thus the legal proposition stateil by tlie Court of 
Appeal is supported by authorities; and it may be 
said that the settlement of land carries with it the 
right to fish when there is water upon it unless and 
until the landlord shows that the fishing right was 
reserved to him. Such being the legal position the 
issue becomes purely one of fact and having regard 
to the finding of fact arrived at by the learned 
Subordinate Judge the appeal must fail. It is 
accordingly dismissed with costs.

Fazl A l i ,  J .— I  a gree .
A fpeal dismissed.
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B e f o r e  F a z l  A H  u n d  G h a t t e r j i ,  J J .

A M B I K A  P E A S H A I )  S I N G H  
 ̂ ■

ACHAIMBIT TH AK U R .'^

Trn(7‘?2c// 18S 5  V I I I  o f  1 8 8 3 ) . s c c t i o n
M  ic )  a m i S c l ic d iih : 1 1 1 , A r t ic le .  1 (a )— ic o r d  “  l e a s e  ”  u s e d
in  A r t i c l e  1 ( a ) ,  w h e t h e r  refnr.'i t o  r a j i s i e r e d  l e a s e .

^Appeal from Appellate Decree uo. 8(56 of 1926, from a decision 
of W. H. Boyce, Esq., r.c.s., District Judge of Darblianga, dated the 
24th February, 1926, reversing a decision of Babu Gopai Chander Be, 

of Sanmstipur, dated the 35th July, ....... . ’

1929.
4pn7, Si. 
May, U.


