
and the Court will liave no option but to dismiss the 
atxil application under section 3 of the Limitation A ct/'’ 
ĤosĤ  In this cas8 the learned Advocate for the appellant has 

V. been unable to shew either that an objection on the 
br̂ d̂aean gjoiind of limitation was taken and disallowed in any 

earlier execution proceedings, or that any of the 
J.1MES, J. earlier execution proceedings from 1925 onwards 

reached a stage at which the judgment-debtor could 
have taken that objection. That being so, the objec
tion iinder secti<*>n 47 wa.s properly taken on the 19th 
January, 1928, and the decision of the Conrts below 
must be affirmed. The appeal is dismissed with 
costs.

C o u r t n e y  T e r r e l l ,  C. J.— I  agree .

A ffea l dismissed.
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M A H A R A JA D H IE A J SIE R A M E S H W A R  SIN G H  
Avriuso. B A H A D U R

■u.
M AN & AL PRASAD  SAHIT.*

Code of Cwil Procedure, 1908 {Act V of 1908), Order 
X X I, rule 89— attached properties sold i n  separate lots—  
application for setting aside sale of some of the properties—  
deposit of sale proceeds ■of: some lots only— wlietlier sufficient 
c o m p l i a n c e  mith law—'appeal— arUction-pUTcliaser, iiiJiether a 
necessary party.

W here in execution of a decree the properties attached 
were sold in separate lots and the jndgment-debtor applied 
for setting aside the sale of the properties covered by some 
only of the lots by depositing in court the sale proceeds o f  
those lots with compensation of 5 per cent, on that sum.

Held, that there was not a sufficient compliance with 
the provision of Order X X I , rule 89, Code of Giyil Procedure, 
1908, and that the sale could not be set aside.

-  Appeal from Origmal Order no, 70 of 1928, from an order of 
Babu Snresli Chandra Sen, Subordinate Judge of Darbhanga, dated the 
10th February/:1928,',: .
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Kripa Nath Pal v. Rmn Lakshnii Dasya (1) and Karmm 
Menon v. Krishna Menon  (2), followed.

Muttathil Krisliyia Meyion v. The Collector of Malabar (3) 
an d  Raghtmandan Pandey y . Garju Mandcil (-t), distingiiisiied.

Held, further, that an appeal arising out of an application 
under Order X X I , rule 89, cannot proceed in the absence of 
the auction-pm'chaser.

Appeal by the jiidgiiient-debtor.
The facts of this case material to this report are 

stated in the judgment of Chatterji, J.
Murari Prasad, for the appellant.
L. K. //?.«, (with him P. Jlui and A. K. Mitm), 

for the respondents.
Chatterji, J.—The decree-holder proceeded to 

execute his decree against five properties out of which 
two properties, namely, lots nos, 3 and 4, had been 
purchased by the appellant, the Maharaja of 
Darbhanga. He prayed that these two properties 
might be sold after the sale of the other three pro
perties in case there was any deficiency in the price. 
This prayer was allowed by the Court with the result 
that lots 1, 2 and 5 were put up to sale on the 3rd 
January, 1928. Lots 2 and 5 were purchased by the 
decree-holder for Rs. 5,500 and lot no. 1 was pur
chased by a third party, Suba Lai Da?*, for a sum of 
Rs. 1,300. These amounts did not sa /̂lsfy the decree 
and the other two lots which had been purchased by 
the appellant were put up to sale f/n the next clay 
and purchased by one Raghunandan Dass on the 4th 
January, 1929. " This purchaser clej/osited the entire 
purchase-money that very day. ithin thirty days 
of the sale the appellant made an application under 
Order XX.I, rule 89, of the Civil I  'rocedure Code for 
setting aside the sale of lots 3 and 4 by a deposit of 
Bs. 1,500 being the sale proceeds of the lots 3 and 4 
and compensation of five per cent, on the aforesaid

M a h a r a j a  
DHTRAJ Sia 
E a m e s h w a k  

S in g h
B ahadtjr

t».Mangatj
PeasadSAHtr.

1929.

(1) (1896-97) 1 Cal. W . H. 703. 
|2) (1916) I. L. R. 39 Mad, 429.

(3) (1911) 111. Cas. 53.
(4) (192 ) I  L R. 4 Pat. 718.



1029._________ sum. Tliis application was opposed in the lower
Mahaeaja- Court with the result that it declined to set aside the

DHIBAT s m  g a l e .
B ameshwae,
BaSZvb appeal it is urged that the appellant has

substantially complied with the provisions of Order 
prSad by deposit of the aiiction-money so

s a h u . far as lots 3 and 4 are concerned. There is a prelimi-
.Chattehji objection raised on behalf of the other side that 

j. ’ the appeal cannot proceed because the anction- 
purchasers have not been made parties to this appeal.

It is conceded that the aiiction-piirchasers have 
not been made parties. Suba La.l Dass v;as an auction- 
purchaser of property no. 1 and Raghunandan Dass 
was the auction-purchaser of lots 3 and 4 the sale in 
respect of which is sought to be set aside. Even if 
it be conceded that Suba Lai Dass is not a necessary 
party it cannot be gainsaid that Raghunanda.n is 
vitally interested in the result of this proceeding. 
Certainly his , presence is necessary and so .much so, 
that his absence may be considered as fatal to the 
decision of the appeal. A  prayer is made to us on 
behalf of the appellant that the a,uction-purchaser 
might be made a party now. But we do not think 
that we should be justified, after a valuable right has 
accrued to a purchaser, to implead him at this late 
stage. The appellant did not choose to make these 
auction-purchasers parties with his eyes wide open 
and knowing full well that a third party had purchased 
at least some of the lots ; and I do not think that we 
shall he justified, when no cause is showm for not 
having impleaded these persons in the beginning, in 
allowing the prayer at this late stage and joining 
these persons as parties to this appeal. On this 
ground alone the appeal must fail.

In the next place I  do not think that the appeal 
can succee'd also on the merits. Order X X I, rule 89, 
provides that where immoveable property has been sold 
in eixecutiqn of a decree an̂ r̂ person interested tnay 
apply to ha;ve the sale set aside on his depositing in
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Court for paynieiit to tlie piircliaser a sum equal to 
five per cent, of tlie piirc]iaae-moiif3y, and for payment Mahabaja- 
to the decree-liolder, tlie fimoiiiit specified in 
proclamation of sale as that for the recovery of wMcli W gh" 
the sale was ordered, less any anioiint which may ,, since 
the date of such proclaiiiation of sale, hare been mangai. 
received by the decree-holder. Even if it be said that 
so far as the piirchase-inoney for lots 2 and 5 is con
cerned the decree-holder has received a part of the Chatteeji, 
decretal amount by a set off, it cannot be maintained 
that he has received the piirchase-money for 
property no. 1 which has been piircliased by a third 
party, namely, Suba Lai Dass. It is clear therefore 
that the amount deposited is not what is required to 
be deposited under Order X X I, .rule 89. ^

EefereiiGe was, made: to the case • of MvMatkil 
Krishna MeMon y : Collector of lfafo&ar: p)v by;'tlie 
learned Advocate for the appellant. But this case is 
perfectly distinguishable. There some of the Jiidg- 
ment-del3tors had deposited certain sriiiis of money 
after the sale while another jiidgment-debtor 
deposited the balance of the decretal amoiint men
tioned in the sale proclamation. It was held that as 
all the deposits taken together represented the amount 
for which the sale '̂ proclamation was issued, the 
deposits should be considered, as valid. This is not 
the case here, where the appellant lias deposited only 
a part of the amount mentioned in the sale proclama
tion. Eeference was also made by the learned 
Advocate for *the appellant to the case oi RagJitman- 
'dan Pandey Y, Garju Mandal (2). In this case the 
Jiidgment-debtor deposited five per cent, of the pnr- 
chase-money for ■ .payment' o f■ ^compensation' 'to the 
anction*purchaser,  ̂ the decree-hplder and the

' jiidgment-d^tor ;put 'in a petition, .stating  ̂that the ■ 
amonnt recoverable nnder ̂ the decree, had^beeft paid to;, 
the decree-holder. It was still held that there was 
not a sufficient compliance with section 174: of the 
Bengal Tenancy Act imder the provisions of which

Cl) (1914) 22 In d ,  Cas. 53. (2) (1925) L  L . ' e , ' 4 P a i . V l s r



the deposit was made and the sale was not set aside. 
Maharaja- Thus this case rather goes against the appellant. On 

other hand, the case of Kripa Nath Pal v. Ram 
'̂'siNGH Lakshmi Dasya (i) is a clear authority against the 
Bahadur appellant. Here at a sale in the execution of a decree 
Mangal the properties attached were sold separately in nine 

lots and the judgment-debtor prayed to have the sale 
of one of the properties set aside by tendering the 

Chatteeji, balance due under the decree after deducting the 
amount bid by the decree-holder for some of the pro
perties and the amount deposited by the other 
purchasers. That was also a sale in execution of a 
mortgage decree but it was held that there was no 
valid deposit within the terms of section 310A 
corresponding to Order X X I, rule 89, of the Code. 
This view has been followed in the case of Karima 
Menon v. Krishna Menon(^) and also in the case of 
T Otar am Chunilalshet v. Chhotu MotiramsKet î ). 
Having regard to the clear provisions made in Order 
X X I, rule 89, and these authorities we must hold that 
the deposit is insufficient and the sale has not been 
set aside rightly.

The appeal is dismissed with costs.
Fazl A li, J .— I agree.

Apfeal dism issed.
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Before Fazl M i ancl G}uitterfi, J J y  
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May, 1, 2, 6. v.
M A H A E A JA B H IE A J SIR E A M E S H W A E  SIN G H

■ BAHADUE.̂ ^
Code of Civil Procedure, 1908 (Act V of 1908), Ordef 

XXIII ,  rule Q— compromise-—whether Court can postpone 
passing: o f  f^e de^ee in. a 'proper case.

* Civil Revision no. 179 of 1929, against an order of Babu S. C. 
Sen, Subordinate Judge of Darblianga, dated the 12th April, 1929.
(1) (1896-97) 1 Cal, W . N. 703. (2) 1916) I. L. Rv 39 429.

(S) (1928) 73; Ind. :


