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1929. The lower appellate Court rejected the second plea 
" Shaikh”  ^̂ e groiiiid that a portion of the land covered by 

Fakir the kabiiHyat was within the jurisdiction of the 
Muhammad There is also nothing to shoW' that the
Musammat plaintiff, though in the absence of the Ivebala, which 

AKiNA. ]̂3ggjĵ (3e explained, she hacl not satisfactorily
macphee,- proved her title to the land situated in the Jamui 
SON, J. a bona Me claim to the land and

also was not in possession. Appellant did not take 
actual possession because it Avas not worth Avhile. It 
has not been shown that his lack of possession of part 
of the tenancy demised is due to laches on plaintiff’s 
part. The plea, if pressed, would have failed.

In my opinion this appeal fails and I ŵ ould 
dismiss it with costs.

D h a v l e , J.- -I agree.
A'ppeal dismissed.

S .A .K .

APPELLATE CIVIL.

1929.

A'-pril, 9jO.

Before Terrel, G. J. and James, J. 

SYET) JAH AR A L I
'D.

M IISAM M AT MIISHAPvATAN NISSABIBI.^^'

ProvinGial Insolvency Act, 1920 (/let V of 1920)-— 
adjudication, conditional order of— insolvent directed to pay 
certain sum out of mlary as a condition precedent—-Code of 
Gwit Procedure, IQOQ (Act V of 1908), section 60 (I),

A conditional order of adjudication whereby an insolvent 
is directed to pay a sum of Es. 6 a month out of his salary 
as a condition precedent to his being adjudicated an insolvent, 
is illegal by reason of the provisions of section 60 (I) , Code 
of Civil Procedure, 1908.

The fact of the case material to this report is 
stated in the Judgment of James, J.

Miseellatieous Appeal no. 20 of 192R, 
from; an order of H . R. Meredith, Esq., i.e .s ., District Judge of 
Guttacsk, dated
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S. C. Bose (with him S. N. Sen Gufta), for the 
appellant.

S. N. Ray (witli him K. Klum), for the 
respondent.

J a m e s , J .—By the order under appeal the 
appellant was directed, as a condition of his being 
adjudicated insolvent, to pay into Court six rupees 
monthly out of his sahiry and to place at the disposal 
of the Court his share in ancestral property. I f the 
petitioner did not obey these directions within one 
month his application for adjudication was to stand 
dismissed.

It is argued on behalf of the appellant that there 
is nothing in the Provincial Insolvency Act 'which 
warrants a conditional order of adjudication of this 
nature, and that that part of the order was illegal 
which directed the applicant to pay to the Court Us. 6 
a month out of his salary. In the first place, it is 
to be observed that it was unnecessary to order that 
the petitioner should place at the disposal of the Court 
liis share of ancestral property to be sold for the 
benefit of the creditors, because as soon as the 
petitioner was adjudged insolvent, whatever share he 
may have possessed in ancestral property w ôuld vest 
in the insolvency Court or In the Eeceiver. The 
direction that the petitioner shall pay Es. 6 a month 
out of his salary is illegal by virtue of the provisions 
of sub-section (f) of section 60 of the Code of Civil 
Procedure. The proper course in this case, since the 
petitioner’s indebtedness was proved, was to pro
nounce ah order of adjudication, and then subse
quently when the time came for realisation of his 
assets,' should it be discovered that he had other assets 
than those stated in his petition in insolvency, to take 
steps to realise them for the benefit of his creditors, 
and also if  necessary, to take steps against the 
insolvent under section 69 of the InsolvejicY A ct.

The appeal is accordingly allowed and the order 
of the lower Court is set aside. Th  ̂ is

S y E D  J a h a b  
Ar-r

V.
M csam m at

M ush  A-
H-ATA.S ,

N iss .’.e ib i.

1929.



9̂29. adjudicated insolvent with directions that he must 
ifen jAH.m apply for his discharge within one }̂ ear. The record 

will be returned to the District Judge in order that 
MusSmAT action may be duly taken in the ordinary course under 
Mcsha- the Provincial Insolvency Act. There w ill  be no order
HAT

N 'i s s a e i b i . lO  costs.
J a m e s , J. C o u r t n e y  T e r r e l l ,  C.J.—I agree.

A ffea l allowed.
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1929.

APPELLATE CIVIL.

A'pril, 26.
Before Terrell, G. J. and James, J.

ATUL KEISHNA GHOSH 
• y .

BEINDABAN NAIIv."^
Execution of decree— decree barred hy limitation—  

subsequent execution proceedings— ohjection taken at a late 
stage, ioliethcr maintainable— judgment^dehtof, when j ) r p -  

cluded from raising the point— duty o f the court---Limitation  
Act, 1908 (Act IK  of 1908'', section  3.

It is only when the point of limitation is concluded by 
proceedings in a previous execution that the judgTnent-debtor 
is not allowed to raise the question of limitation in a subse
quent execution of the decree. But, so long as an execution 
application is ]3ending, the judgment-debtor can show at any 
stage that the application is barred and the court will have 
to dismiss the application under section 3 of the Limitation 
Act,:i908.' ; :

Mahdraja Keslio Prasad Singh Bahadur v. Harhans 
Lai followed. ®

MtmgiU Pershad Dichit v. Girja Kant Lahiri (2) and 
Baja of Bamnad v. Velusami Temr (3), referred to.

*  Miscellaneous Appeal no. 15 of 1928, from an order of H . R. 
Meredith, Esq., i.c .s., District Judge of Guttack, dated the 19th July
1928, confirming an order o£ Bab\i C. Choudhury, Munsif 
Bhadrat, dated the 22nd Marchy 1928.

(1) (1920) Ga5. W. N. fPat.) 109.
(2) (1883) X. L. B. 8 Gal. 51.
(8) (1920-21) 25 Gal. W . N. 581,


