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The lower appellate Court rejected the second plea
on the ground that a portion of the land covered hy
the kabuliyat was within the jurisdiction of the

MugAMIIAD . . .
TELESY Munsif.  There is also nothing to show that the

MUSAMMAT
SARINA,

MAcPEER
SON,

plaintiff, though in the ahsence of the kebala, which
absence was explained, she had not satisfactorily
proved her title to the land sitvated in the Jamui
Munsifi, had not a bona fide claim to the land and
also was not in possession. Appellant did not take
actual possession because it was not worth while. It
has not been shown that his lack of possession of part
of the tenancy demised is due to laches on plaintiff’s
part. The plea, if pressed, would have failed.

In my opinion this appeal fails and I would
dismiss 1t with costs.

Daavik, J.—I agree.

A ppeal dismissed.
$.A.K.

APPELLATE GIVIL.

Before Terrel, C. J. and James, J.
SYED JAHAR ALI

D.
MUSAMMAT MUSHARATAN NISSABIBI.*

Provincial Insolvency Act, 1920 (det V of 1920)—
adjudication, conditional order of—insolvent directed to pay
cevtain sum out of salary us a condition precedent—Code of
Civil Procedure, 1908 (dct V of 1908), section 60 (I).

A conditional order of adjudication whereby an insolvent
is directed to pay a sum of Rs. 6 a month out of his salary
as a condition precedent to his being adjudicated an insolvent,
is illegal by reason of the provisions of section 80 (1), Code
of Civil Procedure, 1908.

The fact of the case material to this report is
stated in the judgment of James, J.
# Oivenit  Court, Cuttack. Miscellaneous Appeal no. 20 of 1928,

from an -ovder- of  H. R. Meredith, Esq., r.c.s., District Judge of
Cuttack, dated. the -7th May, 1928.
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S. C. Bose (with him S. N. Sen Gupta), for the
appellant. V

S. N. Ray (with him K. Khax), for the
respondent.

James, J.—By the order under appeal the
appellant was directed. as a condition of his being
adjudicated insolvent. to pay into Court six rupees
monthly out of his salary and to place at the disposal
of the Court his share in ancestral property. If the
petitioner did not obeyv these directions within one
month his application for adjudication was to stand
dismissed.

It 15 argued on behalf of the appellant that there

is nothing in the Provincial Insolvency Act which
warrants a conditional order of adjudication of this
nature, and that that part of the order was illegal
which directed the applicant to pay to the Court Rs. 6
a month out of his salary. In the first place, it is

to be observed that it was unnecessarv to order that
the petitioner should place at the disposal of the Court

his share of ancestral property to be sold for the
henefit of the creditors, because as soon as the
petitioner was adjudged insolvent, whatever share he
may have possessed in ancestral property would vest
in the insolvency Court or in the Receiver. The
direction that the petitioner shall pay Rs. 6 a month
-out of his salary is illegal by virtue of the provisions
of sub-section (i) of section 60 of the Code of Civil
Procedure. The proper course in this case, since the

petitioner’s indebtedness was proved, was to pro-

nounce ah order of adjudication, and then subse-

quently when the time came for realisation of his

assets, should it be discovered that he had other assets

than those stated in his petition in insolvency, to take

steps to realise them for the benefit of his creditors;

and also 1f necessary, to take steps against the

insolvent under section 69 of the Insolvepcy Act.

The appeal is accordingly allowed and the order
of the lower Court is set aside. The petitioner is
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1829.  adjudicated insolvent with directions that he must
grzp Jamsr apply for his discharge within one year. The record
At will be returned to the District Judge 1n order that
Vussauar action may be duly taken in the ordinary course under
Musra- the Provincial Insolvency Act. There will be no order

TATAN A
NisAsiBlBL as to costs.

Jastss, I. CourrNey TERRELL, C.J.—I agree.
Appeal allowed.

APPELLATE CIVIL.

1928,
Before Terrell, C. J. and Jumes, J.

ATUL KRISHNA GHOSH

April, 26.

V.
BRINDABAN NAIK.*

Execcution of decrec—decrer barred by Limitation—
subsequent ecxccution procecdings—objection taken af a lale
stage, whether maintaineble—judgment-debtor, when pre-
cluded from raising the point—duty of the courl—Limitation
Aet, 1908 (det 1X of 1908\, section 3.

Tt is only when the point of limitation is concluded by
proceedings in a previous executlon that the jndgment-debtor
is not allowed to raise the question of limitation in a subse-
quent executlon of the decree. DBut, so long as an execution
application is pending, the judgment-debtor can show at any
stage that the application is baired and the court will have
to dismiss the application under section 3 of the Iimitation

Act, 1908.
Maharaja Kesho Prasad Singh Bahadur v. Hoarbans
Lal (1), followed. e

Mungul Pershad Dichit v. Girja Kant Lahiri (%) and
Raja of Ramnad v. Velusami Tevar (3), referred to.

* Miscellaneous Appeal no. 15 of 1928, from an order of H. R.
Meredith, Esq., 1.0.5., District Judge of Cuttack, dated the 19th July
1928, confirming an order of Babu N. C. Choudhury, Munsif of
Bhadral, dated the 22nd March, 1928.

(1) (1920) Csi. W. N. (Pat.) 109,

(2) (1882) I. L. R. 8 Cal. 51.

(8) (1920-21) 25 Cal. W. N. 581,



