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no criterion for the pm% hment of the completed
offence of attempt to cheat. When he insured his
letter at Chapra for the ;muwm of defrauding the
Government the petitivner had proceeded but 2 tittle
way in the execution of his purpose. The sentence
of one year’s ri OTOts nnpu anment is by no means
excessive, partivuiariy by gard to the fact that
it was reduced in the Sessic u t ourt by reason of <“ an
earnest appeal for leniency.”

The application is without merits and I would
discharge the rule.

Duavee, J.—I agree.

- REVISIONAL CRIMINAL.

Lefore Macpherson and Dhavle, JJ.
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Code of Criminal Procedure, 1898 (det ¥ of 1898), sece-
tions 118 and 426(1)—inquiry under Chapter VIII, whether
a trigl—person called wpon to furnish security under section
118, whether decwned to be coneicted—section 426(1), whether
applies to such peison—order releasing on bail pending appeal
by sueh person, wifether legal.

A proceeding under Chaptm VI1I, Code of Criminal Pro-
cedure, 1898, dealing with “*Security for keeping the Peace
and for Good Behaviour ' is an inguiry which, under the
definition of that term, excludes a ** trial >

*Criminal Miscellanecus Case no. 19 of 1929, Prom an sorder of
P.. N. Bhattacharve, ¥sq., officiating  Additional Sessions Judge of

Manblium-Sambalpur, dated - the 80th January, - 1929, reversing an’

t{géer of the District Magistrate ot Manbburm; dated- the Tth July,
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1828. A person in respect of whom such inquiry is held is nof
“* deemed ' to be an accused, nor, when an order under section

%ﬁ;: 118 is passed against him, to be a convicted person.
Kf,;g. Binode DBehari Nath v. Ewmperor () and Ewmperor v.

Bureror.  Bhagwat Singh (2), followed.
Ahmad Al Sardar v. Emperor (3), distinguished.

Section 4926(1), Code of Criminal Procedure, 1898,
provides :

* Pending any appeal by s convicted person the appellate court
117: R ordar...oviinnen that he be released on bail or
on his own bond.

Held, that under section 426 the existence of an appeal
by a convicted person is a condition precedent to jurisdiction to
grant bail, and that, therefore, an order of the District Magis-
trate, releasing on bail pending appeal a person who has been
called upon to give security under section 118 of the Code
and who has appealed to him, is without jurisdiction.

Per Dhavle, J.: When a person in respect of whom an
order requiring security under section 118 is made, fails to
give security, and is, in consequence thereof, committed to
prison, such imprisonment stands on a different footing from
a sentence of imprisonment passed on a conviction in respect
of an offence.

Markandar Genda v. King-Emperor (4), followed.

The facts of this case material to this report are
stated in the judgment of Macpherson, J.

S. K. Mitter, for the petitioner.

W. H. Akbari (for Assistant Gowvernment Advo-
cate), for the crown.

MacprERSON, J.—This application in revision is
directed against the order of the Additional Sessions
Judge of Manbhum-Sambalpur cancelling the order of
bail in favour of the petitioners passed by the Deputy
Commissioner, who is the District Magistrate of
Manbhum.

(1) (1923) I. L. R. 50 Cal. 985. (2) (1924) I. L. R. 48 Cal. 501.
(8 1023y 1. L. R. 50 Cal. 969. {(4) (1916) 1 Pat. L. J. 212
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On the 5th July, 1928, a first-class Magistrate
directed the petitioners under section 118 of the Code
of Criminal Procedure to furnish perscnal bonds in
Rs. 200 and fwo sureties in Rs. 100 each to he of good
behaviour for a period of one year and in default to
undergo rigorous imprisonment for that period.
Security was not furnished and the petitioners were
commitied to prison. Against the order they pre-
ferred an appeal under section 408 of the Code to the
District Magistrate of Manbhum who under the first
proviso to that section is the proper court of appeal,
and on the 7th July the District Magistrate admitted
the appeal and directed the release of the appellants
on bail of Rs. 300 with two sureties each pending the
hearing of the appeal. Bail was furnished and the
appellants were released on the 9th July. Eventually
this Court on the 6th November transferred the appeal
to the file of the Sessions Judge of Manbhum-Sambal-
pur who on the 15th January, 1929, transferred it to
the Additional Sessions Judge. The Crown moved
the learned Additional Sessions Judge to cancel the
bail bonds executed by the appellants and on the 30th
January the Additional Sessions Judge cancelled them
holding that the order granting bail was illegal and
without jurisdiction and that as the order could have
been cancelled by the District Magistrate, he standing
in the place of the District Magistrate, had juris-
diction to cancel it. The petitioners surrendered to
their bail and on the 5th March moved a Judge of this
Court. The application in revision was admitted by
a Divigion Bench hefore whom the learned Judge of
this Court glirected it to be placed hecause of its
importance. The appeal has not yet been heard as the
petitioners obtained an order of stay being for some
reason more concerned to secure a decision on the ques-
tion of the powers of the District Magistrate to grant
bail than to secure prompt disposal of their appeal.

- In support of the application it has bieen urged,
first, that the District Magistrate had ample jurisdic-
tion to release the petitioners on bail; and, secondly,
that even if he had not, the Additional Seseions Judge
had no jurisdiction to cancel his order.

+ 1820,

Cranaw
MamTo
Vs
Emwg-
EMPEROR.

MACPHER-
50N, 4.



1923,

CHARAN
MarTo

s

King-

" EMPEROR.

MACPHER-
J.

SON,

134 THE INDIAN LAW REPORTS; [von. 1xX.

Now the provisions relating to appeals are found
in Chapter XXXI of the Cede of Criminal Procedure.
It opens with section 404, which is a general section
restricting appeals. There follow three sections 405,
406 and 406A which relate to appeals from orders.
Next come provisions in sections 407, 408, 410, 411
relating to ‘“ an appeal by a person convicted on a
trial >’ while sections 4138 and 414 begin ‘° Notwith-
standing anything hereinhefore contained, there shall
be no appeal by a convicted person ’’ in certain cases
where the sentence is small and in cases tried
summarily, where the sentence dces not exceed a fine
of Rs. 200. Admittedly the only provision as to bail
which could be applicable to the present case is section
426(1). It enacts

*“ Pending auy appeal by a convicted person the appellate Court
1355 N order......ooceeeus. that he be released on bail or on his

own bond.’

In support of the first contention Mr. 8. K. Mitra
has argued that a person ordered to execute a bond
with or without sureties under section 118 must be
“‘deemed *’ to be “ a convicted person’ within the
meaning of section 426. The plea is not sound.
Part IV of the Code which contains Chapter VIII
deals with Prevention of Offences, and Chapter VIII
deals with Security for keeping the Peace and for
Good Behaviour. A proceeding under that chapter
1s an inquiry which under the definition of the term
excludes a trial. No doubt section 117 applies to such
inquiry the procedure prescribed for conducting trials,
and the terms and expressions which occur in a trial
come to be loosely applied in an inquiry also for the
sake of convenience. But actually the person in
respect of whom the inquiry is held is not an accused
but a quasi-accused, and he 1s not, as Mr. Mitra urges,
‘“ deemed *’ to be an accused, nor when an order is
passed against him ‘‘ deemed ”” to be convioted.
Indeed tkhe provision so far from rendering the
inquiry a trial serves to bring into prominence the fact
that it is not a.trial. An inquiry is a criminal case
but it resuits in an order, unlike a trial for an offence
which results in a conviction or an acquittal. - In
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Binode Behari Nath v. Emperor (1) it was held that 92
a person who was called upon to give security nunder Cmamax
Chapter VIIT is (1) not an acmked and (2) not guilty =~ Mazzo
of any offence as defined in section (o) of the Indian
Penal Code. In Emperor v. Bhagwat Singh (%) the
Allahabad High C nurt has held that a person hmum VarrHEn-
down under section 107 is not a person convicted of an  sox, T.
offence. Even if for certain purposes of procedure o
person in respect of whom an inquiry is proceeding.
is an accused. he cannot he convicted as he ix not
accused of an offence. A conviction 18 the mdwment
of a legal tribunal adjudging a person cuilty of a
criminal offence. Under section 426(1) the existence
of an appeal by a convicted person is a condition prece-
dent to jurisdiction to grant bail. The Code clearly
contemplates that there cannot be a conviction unless
there has been a trial for an offence and the expression

‘ appeal by a convicted person ’’ in section 426(7)
means an appeﬁl by a person convicted at such a trial.
Whereas in the case of a person against whom an order
is made under section 118, there is no offence and no
trial, he is not ‘ a person convicted on a trial * nor is
he © a convicted person.” In short section 426 under
which the Distriet Magistrate appears to have granted
bail to the pet1t1oner~, has no application to the cir-
cumstances. It is not contended that any other pro-
vision of the Code authorised him to do so nor that he
had inherent jurisdiction to liberate any person on
bail. In my opinion his order was without
jurisdiction.

Some reference has been made to section 498 of the
Code and to the decision in A Amad Ali Sardar v. Em-
peror(®) which is relied upon. It may indeed be that
under that provision a Court of Session is empowered
to admit to bail pending the hearing of the reference a
person directed under section 118 £o give security for
two years, whose case has been referred to it under

(1) (1928) I. L. R. 50 Cal. 985. (2) (1924) I L. R, 48 AlL %01,
(8 (1923) I L. R. £0 Cal. 960.
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section 123(2) of the Code. But the basis of the order
wonld he that in a case under section 123(2) the final
order i that of the Sessions Judge, and in the decision
cited the learned Judges apparently contemplated that
the Sessions Judge was authorised to revise an order
passed hy the Magistrate under section 118 as affected
by section 120(2) in respect of the dates between which
the arder for security and the imprisonment in default
would operate. Whether that view is correct or not,
fand it is perhaps open to question whether an order
committing to prison a person who has failed to give
security required under section 118 is a sentence of
imprisonment or the person so committed is sentenced
to imprisonment within the meaning of section 426(3)]
the present case is clearly distinguishable. Here the
hond and security required are for ons year and the
order requires no confirmation of any superior court
or authority but subject to any appeal preferred under
section 406 is final. Now section 120 provides that
when a person has been ordered under section 118 to
furnish security, the period for which security is
required shall commence on the date of such order,
unless the Magistrate for sufficient reason fixes a later
date. The Magistrate did not fix a later date in
respect of the petitioners. Section 123(7) enacts that
if a person does not furnish such security on or before
the date on which the period for which security is to
be given commences, he shall be committed to prison
until such period expires or until he gives secnrity.
The obvious inference is that the legislature did not
contemplate that bail should be allowed in such a case
or that the appellate Court should alte? the dates, so
that a person who has been released on bail for a por-
tion of the ‘ period’ should be detained in jail
beyond the expiry of the °‘ period >’ for the number
of days on which he was on bail. That is to say, the
statute does not provide for suspension or abeyance of
the period of detention in prison. And that is altoge-
ther reasonable: the detention is preventive merely,
and on bail the detenu is not prevented from commit-
ting offences. Tn the present instance we have the
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4
curious result that bail with two sureties for Rs. 300 is
readily secured whereas two sureties on Rs. 100 for
good behaviour are not available. Again the effect of
the order granting bail has heen to cet the petitioners
at liberty w ithout ~E>”mh for more than seven months
of the pemod specified in section 118, which, under the
provisions of the Code of (‘riminal Proceclure, cannot
be excluded in computing the period for which they
are to he detained in pr*;w fer defanlt in iur*;w}nu'_:
security. Such a state of affairs could not have heen
contemplated by the l.egisiatme. The first contention
cannot prevail.

As to whother the Additional Sessions Judye had
jurisdiction to coacel the bail order, there appears to
be much to be said for his view that on the transfer of
the appeal to him he was in the peculiar circumstances
in the same position as the District Magistrate in
respect of jurisdiction to cancel the bail- bond on which
the appellants had been released and that as the
District Magistrate certainly could have canc eHed the
order for bail on, among other grounds, want of juris-
diction to make it. it was open to the Additional
Sessions Judge to do the same. It is, however, not
necessary to decide the point in view of the order which
we propose to make.

The learned Sessions Judge has moved this Court
to retransfer the appeal to the District Magistrate as
the file of the Sessions Judge ig in heavy arrears, there
is no additional Sessions Judwe and no prospect of
one for gome months, there is a new Deputy Comiis-
sioner who had no previous eoncern with the proceed-
ings against the petitioncrs, and the appeal should
be heard without further drllay ‘We accept the refer-
ence and transfer, in aeccordance with the wishes of
all concerned, the appeal to the file of the Deputy
Commissioner of Manbhum. In the cizcumstances the

quection of the lsgality cf the transfer of an appeal

governed by the proviso to section 406 of the Session
Court need not be considered.
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In the circumstances the order of the Deputy Com-
missioner eranting bail being illegal, we see no ground
for interfering in revision with the order cancelling
it. The rule is accordingly discharged. The appeal
should be heard without further delay.

Daavie, J.—I agree. The Code of Criminal
Procedure makes a definite distinction at point after
point between persons called on to give sccurity under
sections 107 to 110 and persons accused of offences.
As was pointed out in Binode Behari Nath v.
Emperor (Y) the former are (unlike the latter) nowhere
referred to as ‘‘ accused ’ persons, and the amend-
ments of 1923 in such sections as section 340 and
section 436 only emphasize the distinction. An
accused person 1s “‘tried ’, and if he is found
““ guilty 7, ‘‘ sentence ”’ iz passed upon him under
section 245(2), section 258(2) or section 306(2) as the
case may be (unless resort is had to the exceptional
provisions of sections 349 and 562). It appears from
sections 263(%) and 306(2), among other sections, that
there is no distinction between °‘ convicting >’ an
accused person and finding him guilty. Against the
sentence passed, a ‘‘ person convicted on a trial *’ may
appeal under sections 407, 408, 410 or 411. It will
thus be seen how a person who begins as an accused
person may come within section 426 in respect of an
‘“ appeal by a convicted perzon.”” A person against
whom security proceedings are taken (unless discharged
under section 119) only becomes, in section 120, a
‘“ person in respect of whom an order requiring secu-

‘rity under section 118 is made ”’, and in section 123,

‘“ a person ordered to give security under section 118.”’
He cannot be said to have been ‘‘ tried *’ or found
““ guilty »’, nor is any ‘‘ sentence ’ passed upon him.
It is true that in default of security he is to be *‘ com-
mitted to prison ’, but such imprisonment stands on
quite a different footing from a sentence of imprison-
ment passed on a conviction in respect of an offence
[See Markandar Genda v. King-Emperor (2)]. The

‘1) (1928) L. L. R, 50 Cal. 985. (2) (1916) 1 Pat. L. J. 219.
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L . "
Code does not anywhere refer to persons dealt with  19%
under section 118 as convicted persons; and section 406 caanax
which provides an appeal against an order under Msmro

2,

section 118 speaks of " any person wio basg been g
ordered under section 118 to give securitv....... " This Exerron.

is in sharp contrast to sections 407, 408, 410 and 411 p, 0 7
which give an appeal—an appeal from a sentence—to
“ anv person convicted on a trial.””  Section 426
which is invoked on behalf of the petitioners provides
for orders °° pending any appeal by a convicted
person.””  Having regard in particular to the fact that
tiils section occurs in the same chapter as zections 406
to 411 with the distinction that they make between
persons dealt with under section 118 and persons con-
victed on trials, I cannot see on what principle it can
be held that the legislature gave up the distinction
between the two classes of persons for the purposes of
section 426. It is true that the section speaks of a
*“ convicted person ’’ instead of a ‘‘ person convicted
on a trial ”’; but there does not seem to he any real
difference between these expressions, and I can see no
reason to regard persons dealt with under section 118
as included in the category of *‘ convicted ' persons.

REFERENCE UNDER THE INGCOME-TAX
ACT, 1922.

Before Fazl Ali and Chatterji, JJ.

A. H. FORBES
0.
COMMISSIONER OF INCOME-TAX, BIHAR AND
ORISSA*

Income-tax Act, 1992 (det XI of 1922), sections 8, 10,
12 and 24—interest on securities—deductions for collection
eharges not allowable—deduction dis not-** loss.”’

*Miscellaneous Judicial Cese nor 39 of 1929,

1929,
May, 6.
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