
1929. iudginent of the Munsif should be restored. The 
Koi SAHtr defendant no. 1 who hat? contested this case will pay 

the coats throughout.
James, J.—I agree.

Appeal decreed.
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S U O H I T  R A U T

1929. V.

iaN G --E M P B R O B .'‘

Post Office A ct, 1 8 9 8  (Act VI of 1 8 9 8 ) , section  6 4 — Penal 
Code, 1 8 6 0  (Act XL.V  of 1 8 6 0 ) , sections 4 2 0  and 5 1 1— Blank 
papers sent under insured cover— whether trial should be under 
the special A ct or the general law.

T h e  p rin cip le  th a t w h ere  a p a rticu la r  set o f  acts or o m is ­
sion s c o n stitu te  a n  offen ce  u n d er th e  g e n e ra l la w  an d  a lso  
u n d er a sp ecia l la w  th e  p ro sec u tio n  sh ou ld  b e  u n d er th e  sp ec ia l  
la w , is  co n fin ed  to  cases w h ere  th e  o ffen c es are c o in c id e n t or  
p ra ctica lly  so .

Kuloda Prasad M ajum dar v. Em peror (^ ), d is tin g u ish e d .

A  p erson  se n t o n ly  b la n k  p ap ers  in  a co ver in su re d  fo r  
E s .  9 0 0  an d  addressed  to  h im s e lf , a n d , o n  d e liv ery  of th e  c o v e r , 
sta ted  th a t th e  cover h a d  co n ta in ed  cu rren cy  n o te s  to  th e  v a lu e  
of B s .  9 0 0  an d  m a d e  c la im  fo r  th e  sa m e . H e  \^as c h a rg e d  
u n d er sectio n s 4 2 0 /5 1 1  and 4 1 9  o f th e  P e n a l  C ode  a n d  a lso  
u n d er sectio n  6 4  o f  th e  P o st O fd ce  A c t ,  a lthough , n o sa n c tio n  
for th e  p ro secu tion  h ad  b een  o b ta in ed  u n d er sectio n  7 2  o f  th a t  
A c t- H e  w a s  co n vic ted  o f a t te m p tin g  to  ch e a t u n d er s e c tio n  
4 2 0 /5 1 1  and acq u itted  o f th e  o th er  c h a rg e s . I n  re v is io n  it

^Criminal Ee-\?3,sion'no. 127 of 1929, froin an order of Eai Bahadur 
J. Ghattarji, Sessions Judge of S'aran, dated tlie 25th. January, 1929, 
modifym'g' an order of Babu S. N. Singh, Deputy Magistrate of Ghapra, 
flated the 17th Decemherjp 1928.

' *(1) (1906-07) 11 Gal. W , N. 100.



was contended that he should have been conyieted iinaer 1929. 
section 64 of the Post Office x4.ct and not under the Penal '
Code. ' Eaui

i?eM , that even if an o fen ce  under section 64 of the Post BLdts- 
Office Act had also been committed, which was doubtful, the 
conviction under the Penal Code was correct.

Tlie facts of the ease material to this report are 
stated in the judgment of Macpherson, J.

S. P. Varma, for the petitioner.
C. M. Agarwala, Assistant Government Advocate, 

for the Crown.
Macpherson, j .—This rule has been issued to 

consider the conviction of and sentence upon Ruchit 
Raufc alias Bikramajitya who has been convicted bv a 
Deputy Magistrate of Chapra under section 420 read 
with section 511 of the Indian Penal Code and sen­
tenced to eighteen months’ rigorous imprisonment 
which term was reduced on appeal to one year.

The facts alleged were that on the 23rd Jnly last 
the petitioner made over to the Chapra post office a 
letter marked

“ Ins. for rupees nine hundred, Es. 900 ”

and addressed to Bikramajitya at Naihati, giying the 
sender’s name as Ramlagan Baut who is his father and 
insuring the letter for Rs. 900. According to the post 
office rule it was enclosed in another cover which two 
days later reached Naihati intact jvid on the 27tli the 
petitioner »went to the post office to take delivery.
There he made difficulties in respect of signing "a 
receipt until he should see the contents, and when 
eventually he opened the cover he pointed out that it 
contained nothing except three, pieces of blank paper  ̂
accused the clerk and others of having stolen his* money, 
despatched a telegram to the Subdivisional Magistrate 
of Barraekpore complaining that hia remittance of 
Bs. 900 had been tampered with and only blank papers 
were found inside the cover and dem'andiiig an inquiry.
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1929. ' lodged at the police-station a case against two persons
sucHiT unknown of theft of Rs, 900 from his insured letter, 
raut giving the details as three Government currency notes 
kSg- of Rs. 100 and 60 such notes of Rs. 10 and in addition 

empeeor. made a long statement of claim to the Inspector of 
Macphbu- Posfc Offices. The postmaster of Naihati meantime 
SON, J. wired to Chapra and after communication among 

themselves the postal authorities eventually made over 
the matter to the police of Saraii. It was alleged that 
the petitioner had not enclosed the notes for Rs. 900 
in his letter and that his claim against the post office 
was entirely false. The Court framed charges under 
section 420 read with sections 511 and 419 of the 
Indian Penal Code and section 64 of the Post Office 
Act.

The case against him of attempt to cheat is found 
by the lower Courts to have been conclusively establish­
ed. A  particularly strong point against the petitioner 
was that three notes of Rs. 100 and sixty notes of 
Rs. 10 would have weighed at least 60 rattis whereas 
the original which he presented weighed only 17 rattis 
and was sent at a postal charge of Rs. 1-2-0 whereas 
the postal charge for a cover containing sixty-three 
notes would have been much more. Palpably the inten­
tion of the accused was fraudulently to secure compen­
sation of or at least not exceeding Rs. 900 from the 
post office for his alleged loss. He was acquitted by 
the trial Court of the second and third charges.

The only points which Mr. S. P. Varma has 
advanced in support of the rule are: (i|) that before 
this prosecution was entered upon his first information 
of theft should have been inquired into; (£) that he 
should have been prosecuted only under section 64, o f 
the Post Office Act, V I of 1898, a,nd not under the 
Indian Penal Code for an attempt to cheat, in which 
case he would only have been liable to a fine extending 
to Rs,_500; and (5) that the sentence is excessive. In 
my opinion there is no substance in any of these pleas.

• As regards the first contention, the fact as to the 
case of theft i  ̂ that it has been kept pending until the
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1929,disposal of the present prosectition. The practice in 
respect of prosecutions imder s'ection 2 1 1  is referred suchit 
to in support of the contention tliat tlie petitioner 
ought not to have been prosecuted until his own case kino- 
had been disposed of. But in the first place, the 
practice that a complainant or first informant should macphee- 
not be prosecuted under section 211 until his complaint 
or police cp.se had been disposed of is not based on any 
statute a,nd is merely a precautionary rule of safety 
in respect of a special class of criminal case. Then 
while a prosecution under section 211 might in certain 
circumstances be delayed or even set aside in accord­
ance with this practice, the practice could per se be no 
ground for setting aside a conviction, for there is no 
illegality in the trial. The practice itself is also one 
which should be subjected to the strictest limitation.
In the second place, there is no real analogy between 
a prosecution under section 211 and the prosecution to 
which the petitioner was subjected; for instance, where 
there are countereases in respect of a riot one of the 
cases must be taken up before the other and it is in the 
discretion of the Magistrate which is to be first 
inquired into. Similarly, whereas here the petitioner 
set out one version and the post office another it was in 
the discretion of the Magistrate to take up that case 
first which appeared to him to be true, from which it 
follows that the other may be kept pending. There is 
here no irregularity in any part o f the trial aiid cer­
tainly there has been no resulting prejudice or failure 
of justice. The plea fails.

As to the second point, it is based on the principle 
that where a particular set of acts or omissions cansti- 
tute an offence under the general law and also iinder 
a special law the prosecution should be under the 
special law and the decision in Mtijum-
dar V. Emferor Q-) is quoted in support. But the 
proposition is confined to cases where the of^nces are

(1) (1906-07) 11 :



__1929? coincident or practically so. The difficulty in the
SrcKiT appellant’s way is that section 64 of the Post Office
Rattt \̂ct merely makes piinifihable
K ing- a person who being required by the Act to make a declaration in

Emperor, i-î spec-t of any postal article to be sent by post or the contents or 
M i c p h e r  thereof makes in his (leelarfttion any statement vvhich he knows,

reason to believe to be false or does not believe to be true.”

In the present case the charge of attempt to cheat 
contains additional ingredients supported by addi­
tional evidence beyond those required for a conviction 
under section 64 of the Post Office Act. Assuming, 
therefore, that section 64 is a minor offence to an
attempt to cheat the post office, it will not be illegal
to try an accused for the major offence only. Further­
more, it is by no means clear that an offence under 
section 64 has been committed. Reference has been 
made to the rules framed under section 32 of the Post 
Office Act with respect to the insurance of postal 
articles and in particular to rules 118, 125, 130 and 
132; but though an article, which it is proposed to 
insure, must be presented at the post office with the 
amount for which the sender wishes it to be insured 
clearly written on the cover, as was done by the peti­
tioner, that writing cannot be held to constitute the 
sender a person who is required by the Post Office Act 
or even by the rules to make a declaration within the 
meaning of section 64 in respect of the article. The 
facts that currency notes being sent by post are compul­
sorily insurable and that articles cannot be insured 
beyond the real value of their contents have no signifi­
cance in this regard. In any case, under section 72 
of the Post Office Act a Court cannot ta^e cognizance 
of an offence punishable under section 64 except on 
complaint by the postal authorities and no such com­
plaint was filed. For these reasons the second conten­
tion also cannot prevail.

As to the third contention, it is based upon the 
difference between the punishment under section 64 of 
fine which may extend to Rs. 500 and the punishment 
which has bfieii awarded. But section 64 is obviously
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1929.no criterion for tlie piiriislimeiit of tliê  eonipleted _______
oiience of attempt to ciieat. When lie insured liis sfchit 
letter at Glia:pr;i for the purpose of defraiidiiig^ the 
Government the |3etitioiier had proceeded but a,, little Kras- 
way in the exeeiitioii of liis purpose. The. sentence EapmoR. 
of one year’s rigorous iiiiprisomnent is by no means macpheb-

■ excessive, particTiLi'iiy ' c regard to the fact that 
it was reduced in the -'i i Court by reason of “  an 
earnest appeal for leniency.

The application is without merits and I wonld 
discharge the rule.

D h a v l e , J .— I agree.

REVISIOMAL CRIMINAL^

B efore Maephcrson and D h m le, JJ.

C H A E A N  M A H T O  1929.
®., May, S.

..K m O -E M P E R O B .^ , ,

Code of Criminal Procedure, 1B98 (A ct F  of 1898), sec­
tions 118 ayid 426(1) - - under Chapter V III , w hether 
a trial— person called upon to furnish security under secMon 
118, whether deemed to be convieted— scation 426(1), lohether 
applies to such person— order releasing on bail pending appeal 
hij stich person, ivJfether legal.

. A proceeding under Chapter V I I I , €!ode of Orimiiial Pro-; 
ceSure, 1898, dealing w ith ‘ ‘ Secm'it3' for keeping the Peace 
and for Crood BeliaYioiir ”  is an inquiry w hicli, iiBder the 
defin ition of Iliat term, excludes a "  trial” . : : ' ;  ;

■^Criminal . Miseellaneoiis; Case; no- 19 of 1929." «»rdery of
P.- N. Bhat-tacliarva, Esq., ofikdatiiio: AiMitioiial Sessions- Jtid’ge ':o  
Manbbum-Sambalpur, dated tlie 80th January, 1929, re^arsmg an' 
order of the District Magistrate, of Mattbhura,' date(i> the 7th J.id?.,im  .. '


