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1929. there is no doubt that had the’ order to shew cause 
been made on a subsequent date or after some interval, 

Chand the provisions of the law must have been held not to 
M-oiwaui complied with. But here in the present
makhan case it is obvious, on the statement of the Magistrate, 
G o a l a . orders were really passed at one and the

adami, .j. same time and ŵ ere a part of the same proceeding. 
In the case of Ghulam Muhmmnad v. Vir Blumi}) the 
learned Chief Justice of the Lahore High Court 
finding that both the orders were passed on the same 
day and one followed the other, was of opinion that 
there had been a substantial compliance with the 
requirements of section 250, sub-section (1), of tbe 
Criminal Procedure Code. He followed the cfise of 
Em per or v. Pun cm chand Hirachand{^). The decision 
in the case of Jiraj Singh v. Bansii ’̂̂ ) is to the same 
effect. There have also been decisions which are to 
the same effect under the section before its amendment.

I would, therefore, hold that where the order to 
shew cause is practically simultaneous with the order 
of acquittal or discharge the provisions of the section 
have been substantially complied with.

I think, therefore, that the reference must be 
rejected and the order of the Deputy Magistrate 
must stand.

C h a t t e r j i, J.—I agree.

APPELLATE CIVIL.

1929.

A fnl, 29.
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C o d e  of C^ivil P r o c e d u r e ,  1908 ( A c t  V of 1 9 0 8 ) , section- 
1 0 5 , s c o p e  of— “  error, d e f e c t  or irregularity ” , w h e t h e r

. ^Appeal from Appellate Decree no. 671 of 1926, from a decision 
of Rai Bahadur A. N. Mitter, District Judge of S'aran, dated the 16th 
February, 1926, confirniing a decision of Babu Anjani : Kumar Sahai, 
Munsif of Siwaii',- dated*^the 2oth Febniarv, 1925.

(1) (1927) 102 Ind. Cas. 560. (2 )‘ (1906) 8 Boxiu L . B . 847.
(3) (1925) 23 All. L, J. 1054,



VOL. I X .] PATNA SERIES. 103

. *
e x t e n d s  t o  m a t t e r s  of fact— e x  parte d e c r e e ,  a p p e a l  a g a i n s t —  
o r d e r  s e . t t i n g  a s i d e  e x  p a r t e  d e c r e e  a g a i n s f  s o m e  o n l y  o f  t h e  
d e f e n d a n t s , p r o p r i e t y  o f .  w h e t h e r  c a n  h e  questioned in  appeal 

— order setting aside e t i f i r e  d e c r e e ,  w h e t h e r  c a n  be 
c h a l l e n g e d .

S e c tio n  1 0 5 , C ode o f C iv il P ioced Q i-e , 1 9 0 8 , p ro v id es :

“  (I) Save as utherwitit exj/resslv provided, no appeul shall lie from 
any order made by a court in the exercise of its original or appellate 
jurisdictiou; but where a deirree is appealed from, any erroi-, defect 
ov irregularity in any order, affecting the deeisioii of the case, may
be set forth as a ground of objection in the meniorandiim of appeal.”

H e l d , o n  a rev iew  o f  th e  fo -liow in g cases :

C J i in t a in a n i  v . R a < j h u n a t h i ^ ) , T a s a d d u c  H u s s a i n -  v .  
H a y a t - i i n r i i s s a {^ ) , K r i s h n a  v . M a h e s h i ^ ) ,  M o h a m m a d  N u n i l  
V. M a n o h a r i f i ) , N i s h i k a n t  v . U m a r  L a l l i ^ ) ,  G o p a l a  G h e t t i  v . 
S u h b i e r (^ y ) , N a n d  R a m  v . B h u p a l i ^ )  an d  M .  S .  M o h a m m a d  
Y . T h e  C o l l e c t o r  o f  R a n g o o n { ^ ) ,

ii)  th a t th e  error, d efect or irregu larity  re ferred  to  in  
tlie  se ctio n  m u st be e itlier  in  m a tte rs  o f  la w  or p roced u re  an d  

, n ot in m a tte rs  o f  f a c t ;

1929.

B a l o e o

L a l l
V .

M u s a j i m a t

M a t i s a k a

Kueb.
Chaterji,

J.

(»') th a t in  an ap p ea l fro m  a n  e x  p arte  deei-ee th e  p ro ­
p rie ty  o f  an  order u n d er O rd er IX, ru le. 1 3 ,  setting aside  
an ex  p arte  decree a g a in st so m e  o n ly  o f th e  d e fe n d a n ts  ca n . 
he q u e s tio n e d ; and

i i i i )  th a t  sectio n  1 0 5 ,  h o w e v e r , h a s  no a p p lic a tio n  to  a  
ca.se w h ere  th e  e n tire  e x  p arte  d ecree h a s b een  set asid e  an d  
a p oin t k  ra ised  th a t th e  decree sh ou ld  n ot h a v e  b e e n  se t aside  
at a ll.

The facts of the case material to this report are 
stated in the judgment of Chatterji, J.

Sanbhu Saran, for the appellants.
Ram Prasady for the respondents.
Chatterji, J .— The facts wMch have given 

to this appeal are as follows :-~Gixe Chnni Lai had 
three sons, Tilakdhari, defendant no. 1, Lalbehari,
: (1) (1895) :i. .L . E. 22 ,Cal. 9 8 1 ^
(2) (1908) I . L . : l i .  25 ^11. :280. '
(3) (1904-05) 9 Cal W.  ̂ N
(4) (1924) 40 Gai. L. J. 588.:

fo) (i925): #l^ C L . J. 186.
(0) (1&Q3) I. L. R. 26 Mad. 004.

: (7) 1,1932) I. L. R. 34 AIL 592.
(S) (1927) t. L. B . 5 Bang. 80.



iw. defendant no. 2, and Kali Lai, tlie deceased husband
balmo of the plaintiff. The defendants 3 to 5 are the maliks

of 3 as. 4 pies patti in maiiza Chari forming tauzi 
McsAMMATno. 1430 wherein the disputed land is situated. 
Matxsama Defendants 6 and 7 are the sons of one Lala Rambaran 

Lai who was the zarpeshgidar of a portion of the 
CHATOmji, share of defendant no. 3. The malik defendants 

along with the zarpeshgidars, defendants 6 and 7, 
brought a rent suit in respect of the land in suit 
against defendants 1 and 2 and obtained an ex parte 
decree on the 13th March, 1916. Subsequently in 
execution case no. 11 of 1917 the disputed property 
was put up to sale and purchased in the name of the 
father of defendants 6 and 7. The plaintiff's case is 
that the land in suit fell to the share of the plaintiff’s 
husband on a partition between the three brothers and 
was in his possession and after his death in that of the 
plaintiff on payment of rent to the maliks. She 
assails the decree in the rent suit as well as the sale 
held thereunder as fraudulent and collusive brought 
about at the instance of defendants 1 and 2 and' 
further that they (namely, defendants 1 and 2) made 
the purchase in the farzi name of the father of defen­
dants 6 and 7. She complains that she was dis­
possessed of the disputed land in 1922 on the strength 
of the revisional survey entry. On these allegations 
the plaintiff claims for an adjudication that the decree 
and the sale in question are collusive, fraudulent and 
not binding on her, and that the entry in the revi­
sional survey is wrong, and also for recovery of 
possession of the disputed land. There is a statement 
that the plaintiff would bring a separate suit for 
damages and mesne profits against such of the defen­
dants as would be found to be in illegal possession of 
the land.

The malik, defendant no. 3, filed a written state­
ment contesting the suit and pleading that the plain­
tiff or her alleged husband had no concern with the 
disputed land and that the decree was obtained against 
the recorded tenant and this and the sale held in
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execution thereof are valid and operative. There was
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an ayerment tliat tke defendant did not adniit the balbeo' 
plaintiff to be the widow of Kali Lai and further that 
Kali Lfil had died during the lifetime of his..father MnsAHMii 
Chimi LaL m̂ tisaba.

Then, defendants 1 and 2 entered into a com- 
prom.ise with the plaintiu adiihttinf? her claim. After CHArasBji, 
that the p]..=̂ diitin‘ asked foi’ expunging the nsnie of 
defendant .no. 3 from the ca.tegoii' of defendants.
The (ionrt allowed that prayer witho'ut notice to 
defeiidant no. 3 and without iiearing him and passed 
a decree on compromise against defendants 1 and 2 
and ex parte against defend.ants 4 to 7.

After this, the defendant no. 4 for self and as 
guardian of defendant no. 5 made an application 
iinder Order IX, rule 13 of the Code of Cdvih Proce­
dure, for setting aside the ex parte decree. The Court 
by ;its order no. 17, dated 15th November, 1924, set 
aside the ex parte decree as against the said petitioners 
(namely, defendants 4 and 5). In passing that.order 
the Court made the following observations : —

“ Besides the present applicants the only defendant who contested 
this suit was one Rambahal Lai. The plaintifl cunningly ■ expimged' ■ 
hira and con.;u)t'o.inised the guit with other defendants and got es; parts 
deeree agaiiist the present applicants. This clearly sIiotvs that the 
plaintitf is not proceeding bona fide. I aceordingly hold that sairrrnonses 
wery not ser'red on the appiieants and the ex parte-decree will be set 
aside.”

,It will appear.from the quotation made above that 
the Court had no notice of the fact that the ex parte 
decree hsid been passed also against two other persons,. . 
namely, defendants 6 and 7. Be that as it may, after , . 
the restoration of the suit plaintiff filed a .petition ; ̂ 
stating that, the .defendant'.no. 5 i;was.; a; ininor . and, .,

 ̂ praying that,: he mi«yht he.' representedby; ;defendant; ■, 
no. 4 /a5....,his,. gnardian-additeni.'.  ̂ 'HGtiee:, was ' issued: 
to the n:dnor:defendrrjt and dhe 'proposed,guardian 
and on the date fixed (22nd Jleeember 19M)_ the pro- 

i  posed guardian filed iJ petition expressirig liis consent 
to act as guardian-additein of the ipinor defendant 
no. 5 and was appointed as such. ThenVsummonsee
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1929. were ordered to be issued to defendants fixing 12th
B.ALDm Jaiiiiary, 1925, for settlement of issues. Summonses 
la l̂ issued not only against defendants 4 and 5, but

MusAivnrAT also against defendants 6 and 7.
Before the date fixed for settlement of issues and

, .....  on the 6th January, 1925, a written statement pur-
LHAUEBJi, have been on behalf of defendants nos. 4

and 5 (now described as defendants 3 and 4, because 
of the elimination of the original defendant no. 3) 
appears to have been filed admitting the plaintiff’ s 
claim. On the 12th Jann.ary summons Avas specifi­
cally directed to be issued on defendants other than
3 and 4 fixing 2iid February, 1925. On that date 
defendants 4 and 5 applied for time to file written 
statements. On the next date, namely  ̂ 11th February 
a written statement was filed by defendants 4 and 5 
(now styled defendants 3 and 4); and another written 
statement was put in by defendants 6 and 7. The suit 
was adjourned to 13th February. In the meantime, 
namely, on the 12th February the original defendant 
no. 3 Eambahal Lai filed a petition to be added as 
party. On the 13th February the defendant no. 4 
(now styled as defendant no.’ 3) filed a petition 
supported by an affidavit that the written statement 
purporting to be filed by him on 6th January 1925 had 
not been filed by him. After an enquiry into the 
matter the Court held, that the first written statement 
had been filed by Baldeo Lai, defendant no. 4 (at 
present defendant no. 3). The Court took this view 
on two grounds, namely, (1) that the vakalatnama 
was handed over by Baldeo T̂ al to 'Moulvi Abid 
Hussain, pleader, wlio was unable to identify him at 
the time of his examination but says

“ I  was satisfied about the identity of this man before accepting 
vakalatnama from him and filing first written statement ”

and (£) there is no explanation on behalf of Baldeo 
I.al why he made no pairbi in the suit for 2-| months 
before 11th February 1926 when the new written 
statement was filed. The Court rejected the written 
statement "filed by defendants 6 and 7 on the ground



V O L .  I X . PATNA SERIES. 107

that the ex parte decree had been set aside on the 
application of Baldeo Î al and Sarjiig Lai (defendants 
4 and 5) as against them, and they have no locus standi 
to file a written statement. The petition of Rambalial 
La! (original defendant no. 3) for being added as 
defendant was rejected on the groiind as alleged

“  H in t th e r e  is n o  jir o v is io ii  in t h e  liiw  fo r  fln iiii; s o . "

After ail this the siiit was decreed on confession 
against Baldeo Lai and Sarjug Lai the original 
defendants 4 and 5. The ex parte decree continued 
as against defendants 6 and 7. An appeal was pre­
ferred to the District Judge by these four defendants, 
namely, original defendants 4 to 7. The learned 
District Judge held that the question as to the decree 
not having been set aside as against defendants 6 and
7 did not arise inasmuch as the Miinsif dealing with 
the application under Order IX, rule 13, had made an 
order setting aside the decree as against defendants 
4 and 5 only and further that the Munsif was right 
in rejecting the second written statement filed on 
behalf of defendants 4 and 5 and in proceeding with 
the case on the basis of the first written statement.

In appeal it is urged that it Avas competent in 
appeal against the original decree to question the 
propriety of the order under Order IX, rule 13̂  
restoring the suit as against defendants 4 and 5 only 
and that in the circumstances of the present case the 
entire decree should have been set aside. In support 
of this contention reference is made to the terms of 
section 105*of the Code of Civil Procedure, and to 
the cases of Nmid Ram Bhufal Cropala
Chetti V. Sudbieri^) and M. S.. Mohammed Y. The  ̂
Collector of Toungooi^). On the other hand reference 
may be made to the cases of Chintamcir/i Dasi v. 
Raghunath m  v. M.ahesh(^).

B a l d e oLA,-Lt
'i?.

M u s a m m a t

M a t i s a b aKxtek.
C H A T T E B Jf,

J.

1929.

(1) (1912) I .  L. B. 84 All. 592. (3) (1927) I. L. R. 5 Rang. 80.
(2) (1903) I. L. B. 26 Mad. 604. i4) {189a] I. 22 C'al. 081.

(5) (1904-06) 9 Cal. W . N. 584.



iQss- Section 105 lays down that where a decree is
Baxdbo appealed from, any error, defect, or 'irregularity in 
Lall order elTecting tlie decision of the case may be.set

M0SA3fMAx forth a,s the ground of objection in the memorandum 
Matisaea of appeal. It is settled law that an error, defect or

kubb. irregixiarity in the order may be set forth as a ground
ghattekji, even where the interlocutory order is one from which 

no appeal lies. The error, defect or irregularity 
referred to in this section must be either in law or 
procedure and not in matters of fact. There is, 
however, a confiict of decisions round the above 
“ affecting the decision, of the case” in the above 
section. It has been laid do¥/n in a class of cases that 
the words afl’ecting the decision of the case ”  mean 
affecting the decision of the case with reference to the 
merits of it, Chintamani v. Raghunathi})-, Tasadduq 
Hussain v. Hayatun-nissa{^)\ Krishna v. Mahesh\ )̂\ 
Mohammad Nurul v. Manohar{^); Nisikant v. Umar 
Lali )̂. On the other hand in Gofala Ghetti y. 
Suhhier{ )̂, the Madras High Court allowed an objec­
tion as to the irregularity of an order passed under 
section 103 of the old Code of Civil Procedure, 1882, 
in the appeal against the final decree and held that 
the decree should not have been set aside as against 
one of the defendants. In Nand Ram v. Bhiifali^) 
the Allahabad High Court takes the view that an 
order under Order IX, rule 13, setting aside an ex 
parte decree can be attacked in appeal from the final 
decree. In the case of i¥. S. Mohammad v. Collector 
of Toungooi^) t\iQ view is taken that the propriety 
o l  an order setting aside: an ex parte decree can be 
questioned in an appeal against the subsequent decree 
in the same suit and there is no need to read into 
section 105 the additional words on the merits

I have carefully considered the conflicting rulings 
and I am of opinion that section 105 can have no ope­
ration to ac case where the ex parte decree is set aside
(1) (1895) I. L. R. 22 Gal. 981. (5) (1925) 41 C a l/li . J . 186.
(■2) (1903) I. . L. K. 26 All. 280. (6) (1908) I. L . R. 26 Mad. 604.
t8) (1604-05) Q̂ Oal. W . N. 58-1. (7) (1912) I. L. R. 34 All. 592.
(4) (1924) 40 Cal, L. J. 588. (8) (1927) I . L. R. 5 Rang. 80.
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M u s a m m a t

M a tisa ba
K xteb.

C h attbbjz ,
J.

and. the point -is raised tliat tlie decree should not haTe 
been set r. side at all, because an order so passed meryy ’ ba 
ensures a iiearing upon tlie merits and cannot. be 
considered to be au order a:iiecuiiig the decision of the 
case. B‘it where a case caiiiiot be. properly decided, 
because the . decree has been set, aside only agsinst 
some of the defendants l)nt should been set aside 
also against otheK?, the order Diust be considered to be 
an order aiiectiiig tlie decision of the case and in a case 
liî e that, section 105 can clearly be iiwoked. The 
Calcutta cases dealing either witli*section lOS or Order 
IX, rule 13, dealt with applications which had been 
allowed in their entirety s.ud it was held that the 
propriety of the order could not be reopened. I f the 
view which I have indicated above be taken as the 
proper view then the conflicting views will be 
reconcileable.

Bsariiig this principle in mind let us approach 
the facts and circumstances of the present case... .Now 
the suit was practically ior the setting aside of the 
decree obtained not merely by the persons (defendants
4 and 5} who applied for re-hearing but also , by the 
father of defendants 6 and 7; The sale sought to be 
set aside was held in execution of the decree, standing 
in favour of the father of defendants 6 and 7 as well, 
and what is more their father was : the certified 
auction-purchaser. It is, therefore,; pre-eniinently 
a case in vdiich the decree should have been set aside 
not merely against the applicants but also against 
defendants 6 and 7. The original suit cannot in the 
circumstances of the case be properly adjudicated in 
the absence of these necessary parties. .In fact. it.is 
to cover cases liive this, that the proviso , to/Order IX , 
rule 13, of the present Godê  of Civil Procedure has 
been .enacted.; 'Rule 4,3 .„lays.: down."that,'the, Vdecree, 
should be set aside as - against the: defendant applying: 
for /an order to set it aside and ;then provides that:; ^

“ where the decree is of siich a natuTe /that : it C8|!m be set aside' 
as against kich,,. defendants only it may : ba, sei/aside^  ̂
or any of the defendants also.” : .



1929.  ̂ It is urged by tlie learned advocate for the respondent 
baldeo that when defendants 6 and 7 did not appear to set 

aside the decree and no materials were evidently 
Musamiat placed before the Court that the decree should be set 
Matisatia aside as against them as well these defendants are 
ktier. precluded from contesting the validity of the order. 

CHATTEu,rr. Now, the proviso itself makes it clear that even if a 
particular defendant does not apply for the decree to 
be set aside it is open to the Court to set it aside 
against him, if the circumstances of the case so 
demand. It is the bounden duty of the Court to look 
to the facts of each particular case and consider 
whether the decree should be set aside against the peti­
tioner only or against other defendants as well. The 
Court cannot shirk this obvious duty and it cannot 
be maintained that because defendants 6 and 7 did 
not appear and submit proper materials before the 
Court, the Court was j‘ustified in passing an improper 
or wrong order. Seeing that the decree sought to be 
set aside was passed in favour of the father of defen­
dants 6 and 7 and that the sale by virtue of which 
the plaintiff is said to have lost her possession was in 
execution of that decree, and remembering also that 
the father of defendants 6 and 7 was the certified 
purchaser and represented along with defendants 4 
and 5, the joint body of landlords, the ex parte decree 
should not have been set aside only against some of 
the decree-holders who had made the application for 
setting it aside. The error, defect or irregularity in 
this particular order affects the decision of the case, 
because the suit cannot be effectively decided in the 
absence of defendants 6 and 7 who along with others 
represented the joint body of landlords who had 
obtained a decree and caused the sale thereunder. 
Consequently I am satisfied that this is a matter which 
falls within the purview of section 105. I  am there­
fore, unable to agree with the view taken by the learned 
District Judge that the propriety of the order under 
Order IX, rule 13, cannot be questioned in the present

110 THE INDIAN LAW EEPORTS, [ v O L .  IX-
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case. I find tbat tlie propriety of order can be qiies- 
tioiied and that the decree should have been set asi<̂ e 
against defendants 6 and 7 as well.

It is next urged that defeiKiaiits 4 and 5 shoiihj 
not have been pinned to the Avritten statement pur­
porting to have been filed on their behalf on the 6th 
January, 1925, and repudiated by them soon after­
wards. In reply it is urged on behalf of the respon­
dent tliat tliis is a question of fact which we are 
precluded from going into in a second appeal. Now 
the learned District Judge has not come to a definite 
finding that the original statement was actually filed 
by the defendants 4 and 5. All that he says is that 
there is no adecpiate ground for disbelieving the 
evidence of Maniavi Abid Hussain and the learned 
Munsif was, therefore, right in rejecting the second 
written statement and proceeding with the case to 
decide it on the basis of the first written statement. 
Now this.pleader Maulavi Abid Hussain has stated 
as mentioned in the order of the trial court that he 
could not identify Baldeo Lai (defendant no. 4) at 
the time of his examination. This is w h at this 
gentleman has stated in his evidence;—

“ I  earniot definitely say if Bakleo Lai who is present m .this 
hall was the person ■ivho hsmdet! over this vabalatnama to me. I can 
only say that I  was satisfied about the identity before accepting the 
vakalatnama.”

He does not say how he was satisfied about the 
identity; so this evidence on which reliance is placed 
by the learned District Judge does not carry us far. 
Then this Baldeo I.al made an application under 
Order IX,* rule 13, for setting aside the ex parte 
decree. That proceeding was strenuously contested 
by the plaintiff but succeeded on the 15th November, 
1924. On the 22nd December after the service of 
notice regarding the appointment of guardian b£ the 
minor defendant no. 5 he appeared in Gpurt and filed 
an application expressing his consent  ̂ to act as 
guardian-ad-litem. This appearance clearly indicates 
that he wanted to conitest the suit so that an officer

1929.

Balpeo

1.'.
M u s a m m a t

M atisaiia
K ttep...

Ch ATTEHJIj
J.



1929. of^tlie Court might not be appointed. Is it likely tie
Baldeo will soon after, namely, on the 6tli Janiiary, 1925, 

and even before tlie date (12tli January 1925) fixed for 
MuLImmat settlement of issues appear and file a written statement 
matisaea admitting tlie claim? This is inconsistent with the 

ordinary course of human conduct, especially when 
chattbrji, it is remembered that the ex parte decree was set aside 

at his instance after a considerable fight. On the 2nd 
February defendant no. 4 applies for time to file 
written statement on his behalf and on behalf of his 
ward. I f really the written statement had already 
been filed on 6tli January why would he make this 
petition for time? The learned Miinsif in accepting 
the first written statement as actually filed by him 
was iniiiienced by the convsideration, as stated in liis 
order, that this defendant did not take any steps for 
about two months before the filing of the written 
statement on the 13th of February. It will appear 
that he did actually appear on the 22nd December to 
express his consent to act as guardian-ad-litem. On 
that date he was appointed as guardian as prayed for 
and an order was passed directing issue of summons 
to the defendant fixing 12th January for settlement of 
issues. This defendant would naturally labour under 
the impression that summons would be served upon 
him and it is, therefore, that he did not appear on 
the 12th of January but appeared later on the 2nd 
February, the order of which date runs as follows: —

“ Summons served. Plaintifi present. Defendants apply for t h u G , ”

Therefore, one can get sufficient explanation for his 
non-appearance before the 2nd of February, that is 
on the 12th of January. All these aspects have not 
at all been considered in the courts below and bearing 
in mind that there is no positive finding of the lower 
court that the original written statement was 

; actually filed by defendants 4 and 5 I am of 
opinion that the. first written statement should have 
been ignored “"a-nd the Court should have accepted the 
later written statement filed on the 11th of February, 
19255 by defendant Baldeo Lai and his ward; The
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irregularity of this order can certainty be assailed in 
appeal from the final decrefS, because it affects the 
decision itself.

The suit must therefore go back for re-hearing of 
the case after the acceptance of the written statement 
filed by the original defendants 4 to 7. *

1929.

BaIzDEo'
L all

V .

Mjtsammat
M a t is a e a

ICuEB.

CaATTEB.JI,
J.

A d a m i ,  j .—I agree.

REViSIONAL CRIMINAL.

Before Terrell, C. J. and James, J.

N AR A Y AN  M AHAEAHA.
V.

K IN G -E M PB E O R .'^

Acquittal— interference with in revisional jurisdiction at 
instance of a private party— Technical offence, com iction to he 
recorded in case of— Adjournment, when to he granted, ■

The H igh Court will not, in its revisional jurisdiction, 
interfere with a verdict of acquittal merely to vindicate the 
position of a private prosecutor where a merely technical 
offence has been committed, however clearly that teclinical 
offence may have been proved.

W here the evidence in a case shows that an offence has 
in fact been committed by the accused the tr}"ing court shouH 
record a conviction, but if the offence is of a purely technicai 
nature and the prosecution is inspired by motives other thsit 
the pursuit of justice it should impose a purely nominal punish­
ment. The court should not in such a case strain the evidence 
to show that no offence has been committed.

In  criminal cases adjournments should be gran ted only 
where they are clearly necessary for the: purposes of justice.

^Circuit Court, GuUaak, Criminal Eevision no. 10 of IPSO, against 
an order of N. Senapaty,; Esq., i .c .s ., District Ma"|i£trate, of Cuttaeks 
dated tKe 19tk J^uary, 1929.

1929.

A'pril̂  22.


