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B e f o r e  A d a  m i a n d  C h a t t e r  j i ,  J J .  

M A N O A L  C H A N D  M A R W A B I

A'prii, 17. M A E .H A N  G O  A L A . *

C o d e  o j  C r im in a l  P r o c e d u r e ,  1 8 9 8  ( A c t  V  o f  1 8 9 8 ) ,  
s e c t i o n  2 5 0 ( 1 ) — o r d e r  t o  sh otD  c a u s e  s i m u l t a n e o u s  w i t h  o r d e r  
o f  a c q u i t t a l  o r  d i s c h a r g e — w h e t h e r  s u f f i c i e n t  c o m p l i a n c e  l o i th  
s e c t i o n  2 5 0 .

S ec tio n  2 5 0 ( 1 ) ,  C ode o f C r im in a l P ro c e d u re , 1 8 9 8 ,  
provid es :

“ The Magistrate may by his order of discharge or acquittal, if 
the person upon whose complaint or iuformatiou the accusation was 
made is present, cali upon him forthwith to show cause why he should 
not pay compensation to such accused,”

H e l d ,  th a t w h ere  th e order to  sh o w  ca u se , th o u g h  n ot 
a pa,rt of th e  ju d g m e n t, is p racticaliy  s im u lta n e o u s  w ith  th e  
order of ac q u itta l or discha,rge, th e re  is a su b stan tia l  
co m p lia n ce  w ith  th e  p ro visio n s of se ctio n  2 5 0 (1 ) .

G J m la m  M u h a m m a d  v . V ir  B h a n ( l ) ,  E m p e r o r  v . 
P u n a m c h a n d  H i r a c h a n d {^ )  and Jiraj S i n g h  v . Bami(^), 
fo llow ed .

The facts of the case material to this report are 
stated in the judgment of Adami, J.

C. M. A garwala, Assistant Government 
Advocate, for the Crown.

Adami, J.—This is a reference by the Sessions 
Judge of Manbhum-Sambalpiir under section 438 of 
the Code of Criminal Procedure.

One Mangal Ghand Marwari gave information 
against Makhan Goala to the effect that he had stolen 
an uHibreila and that there had been an assault. The 
learned Deputy Magistrate, after a full trial of the 
case, came to the conclusion that the defence story 
was true and he acquitted the accused under section

'̂ '■Criminal J. Reference no. 91 of 1929. Keference made by Bai 
Bahadur A. N. Mitter, Sessions Judge of Manbhum-^Sambalpur, by 
his letter no. 2318-R., dated the 22nd December, 1928.
(1) (1927) 102 Ind. Cas. 560. (2) (1906) 8 Bom. L. E. 847.

(1925) 28 AIL L. J. 1054.
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258 on the 8tii September, 1928. In the order-sheet 
under Order no. 5, dated the Btli September, 1928, the 
order passed was

The accused is acquitted under section 238, Criminal Proeedure 
Code. Enter false section 380, Penal Code.”

Then in Order no. 6 on the same date the order is 
. recorded:

“ The infoi-mation given the police by the complainant appears to 
be involous and vexatious. The complain smt is absent. Summon him to 
show cause why he should not be ordered to pay Rs. 50 as compen­
sation to the accused under section 250, Criminal Procedure Code, on
15th September 1928.”

The complainant showed cause on the 15th Septem­
ber, 1928, and _ on the 19th the order directing 
compensation to be paid was signed by the Deputy 
Magistrate.

The learned Sessions Judge has referred this case 
on the point that the order directing cause to be shown 
not having been passed before the judgment was 
signed acquitting the accused, the p roY is ion  of section 

. 250, sub-section (I), has not been complied with, and 
that therefore the order is ultra vires. S êction 250, 
sub-section {!), has been amended and requires that

“ The Magistrate may, by his order of discharge or acquittal, if thy
person upon whose complaint or infornjation the accusation was made 
is present, call upon him forthwith to show cause why he shoiild not 
pay compensation to such accused.”

The learned Sessions Judge is of opinion that the 
provision is mandatory and that unless the order to 
shew cause is inchided within the actual judgment 
the order is ultra vires. There Imve been many cases 
on the poifit both under the old section and under the 
section as amended. In the present case we have the 
assurance of the trying Magistrate: that he passed 
the order on the order-sheet acquitting the accused and 
the order calling upon him to shew cause simulta­
neously though the two orders in the order-sheet have 
two separate numbers. We must accept the state­
ment of the trying Magistrate. The question is 
whether when the order to shew cause is, though not 
a part of the judgment, signed immediately after the 
judgment, the order can be taken to be part of the 
same proceeding and continuation of it. Itf my minds.

1929.

Mas GAL 
C h .in dMiitwiai

M a k b a m
G o a l a .

A d a m i , J .
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1929. there is no doubt that had the’ order to shew cause 
been made on a subsequent date or after some interval, 

Chand the provisions of the law must have been held not to 
M-oiwaui complied with. But here in the present
makhan case it is obvious, on the statement of the Magistrate, 
G o a l a . orders were really passed at one and the

adami, .j. same time and ŵ ere a part of the same proceeding. 
In the case of Ghulam Muhmmnad v. Vir Blumi}) the 
learned Chief Justice of the Lahore High Court 
finding that both the orders were passed on the same 
day and one followed the other, was of opinion that 
there had been a substantial compliance with the 
requirements of section 250, sub-section (1), of tbe 
Criminal Procedure Code. He followed the cfise of 
Em per or v. Pun cm chand Hirachand{^). The decision 
in the case of Jiraj Singh v. Bansii ’̂̂ ) is to the same 
effect. There have also been decisions which are to 
the same effect under the section before its amendment.

I would, therefore, hold that where the order to 
shew cause is practically simultaneous with the order 
of acquittal or discharge the provisions of the section 
have been substantially complied with.

I think, therefore, that the reference must be 
rejected and the order of the Deputy Magistrate 
must stand.

C h a t t e r j i, J.—I agree.

APPELLATE CIVIL.

1929.

A fnl, 29.

B e f o r e  A d a m i  a n d  Ghatterji, JJ.
B A L D E O  L A L L

V.
M U S A M M A T  M A T I S A E A  K U B E .^

C o d e  of C^ivil P r o c e d u r e ,  1908 ( A c t  V of 1 9 0 8 ) , section- 
1 0 5 , s c o p e  of— “  error, d e f e c t  or irregularity ” , w h e t h e r

. ^Appeal from Appellate Decree no. 671 of 1926, from a decision 
of Rai Bahadur A. N. Mitter, District Judge of S'aran, dated the 16th 
February, 1926, confirniing a decision of Babu Anjani : Kumar Sahai, 
Munsif of Siwaii',- dated*^the 2oth Febniarv, 1925.

(1) (1927) 102 Ind. Cas. 560. (2 )‘ (1906) 8 Boxiu L . B . 847.
(3) (1925) 23 All. L, J. 1054,


