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aithough it has been argued because the finding of
fact in this case is that the agent was authorized to
accept income-tax notices. As I bhave said, the
finding is fully justified.

But it is necessary for the consideration of the
second question in its present form

it

whether the said notice served on a servant who was not
autherised in that behall swas validly served.”

That questicn, which it is said would seem, having
regard to the finding of fact, to be unnecessary in the
case, was directed to be formulated by the Court and
thot is why I have referred to these considerations.
If the authority can be implied from the nature of
the work carried on by the agent on behalf of his
principal it is good service and in the case of a
recognized agent carrying on business in the name of
the principal that would to my mind imply authority
to accept notices of this kind, because the acceptance
of notice is a matter which is connected with such
trade or business.

I would, therefore, answer the first question in
the negative, and the second question in view of the
ﬁndmo of fact doss not arise. The assessee will pay
Rs. 200 as costs.

Jamzs, J.—I1 agree.

APPELLATE CRIMINAL.
Before Wort and Khajo Muhammad Noor, JJ.
NARAYAN MEHER
2.
DHANA MEHER*®

Code of Criminal Procedure, 1898 (def V of 1898),
sections 476, 4764 ond 476B—Additional District Judge,
appellate order of, making complaint which the subordinate
court had refused to do—appeal, whether lies lo High Court.

* Criminal Appeal no. 4 of 1930, from an order of the Addltmnal

 District Judge of ambalpur, dated the 16th June, 1930,
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An appeal lies to the High Court from an order of the
Additional District Judge making a complaint on appeal under
section 4768, Code of Criminal Procedurs, 1898, when the
subordinate Court had refused to do so under section 476.

Ranjit Narain Singh v. Raje Rambahadur Singh (),
followed.

Ahmadar Rahman v. Dwip Chand Chowdhury(2) and
Muhammad Idris v. The Crown (3) dissented from.

The facts of the case material to this report are
stated in the judgment of Wort, J.

S. N. Das Gupta. for the appeliants.
C. M. Acharya, for the respondents.

WorT, J.—This is an appeal the facts of which
arise out of a suit on a money bhond which purports
to have been executed on the 1st June, 1921. The
suit was dismissed by the Subordinate Judge on the
22nd November, 1926. There was then an appea: to
the Acditional District Judge and the suit met the
- like fate before that Court. There was then an
appeal to the High Court and in a short judgment
by the learned Judges of that Court it was stated

that the Courts below had come to the conclusion that.

the bond in question was fabricated with a view to
saddle liability in the name of a dead person upon
the contesting defendants who had nothing to do with
the alleged loan or the execution of the bond. As a
result of that there was an application by the
respondents to this appeal to the Subordirate Judge
to prosecute them for forgery. That application was
dismissed and there was an apveal to the Additional
District Judge. The Additional District Judge in
the result reversed the decision of the Subordinate

Judge. On the 16th June the case having come uv

before him there was a preliminarv objection by the

1930.
NARsYAN
MEeHER
2.
DrANA

Merer.

appellants and the substance of that objection was

(O 1925 I L. R. 5 Pat. 262,
(2) (1920 I. T. R. 55 Cal. 765,
(8 924 I L. B. 6 Lab, &6,




1930.
NARATAN
Memen
Uy
Daana
Mermer.

Warr, J,

448 THE INDIAN LAW REPORTS, [VOL. X,

that no appeal lay to the District Court. That
objection was overruled and in so doing the learned
Additional District Judge stated that the appellants
should take immediate steps to call from the recistra-
tion office the original document which according to
them contained an admitted thumb impression of
Musst. Giridha since deceased. Then on the 18th
June that document apnears to have heen produced
before the Judge and on the 23rd June he made the
order against which this appeal is preferred.

Although as T have stated the original document
which bore the admitted thumb impression of
Musst. Giridha had heen produced before the learned
Additional District Judge, he makes no mention of
that fact nor makes anv statement as to whether he
considered the admitted thumb impression on the
document so produced with the thumb impression on
the document in dispute; and it is contended bv the
learned Advocate who appears in support of this
appeal that without that decision this prosecution
ought not to have been ordered. Now before dealing
with that question T should mention two matters which
come hefore us hefore the question which T have just
mentioned comes to he decided: the first is a preli-
minarv ohjection on hehalf of the Crown that no
appeal lies to this Court. The arcument is hased on
2 decision of the Caleutta Hish Court in Ahmadar
Ralman v. Dwip Chand Chowdhury(Y). Tn that
decision the High Court construed section 476 and
came to the conclusion that no apveal lav from the
decision of the District Judge to the High Court in
a matter of this kind. In that decision, that is to
say, in the decision of the Calentta High Court, two
cases were considered, one, the case of
Muhammad Idris v. Crown(?) which was a decision to
the same effect as that to which the Calcutta High
Court came, and the other, a decision of the Patna
High Court, being the case of Ranjit Narain Singh

(1) (1927) I. L. R. 55 Cal. 765.
(2) (1924) L. T.. R. 6 Lah. 56,
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v. Raja Rambahadur Singh(t). The view of the
Calcutta High Court was that the decision in this
Court was wrong. The decision in Ranjit Narain
Sinah v. Rajo Rambahedur(l) is to the effect that on
the construction of section 476, a right of appeal is
given to the High Court from the decision of the
District Judge who first ordered the prosecution nunder
section 476. At first it was contended that having
regard to the state of the authorities this matter
ought to be referred to a Full Bench of this Court,
but it would seem that when reference is made to
section 195 of the former Code of Criminal Procedure,
it is difficult to believe that the Legislature in section
476 intended otherwise than as the learned Advocate
for the appellants before us contends, namely, that
where a Court orders a prosecution there is in law
an appeal to this Court. In any event there seems
to be no sufficient reason, having regard to the decision
in Ranjit Narain Singh’s(1) case to which I have
éeferred, to refer this matter to a Full Bench of this
ourt.

There is a further contention by the learned
Advocate on behalf of the appellants that the appeal
to the Additional District Judge was not competent
and, therefore, his order is illegal; but that point has
not been pursued. ~

It becomes, therefore, necessary to decide the
contention which he now puts forward as to whether
the prosecution, on the facts ought not to have been
ordered, is one that can not be maintained. The
substance of the argument is that in looking at the
decision of all the Courts with the exception perhaps
of the High Court all that has been made out is that

the plaintiffs have failed to prove their case; and

I think, when reference is made to the decision of the

learned Subordinate Judge, that contention is right.

(1) (1925) . L. R. 5 Pat, 262,
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The learnea Subordinate Judge in the course of his
judgment states thus:

““In my opinion the svidence about the execution of the bond

in sult by Musammat Giridha iz of the fiimeiest character. Tt is
deserving of consideration that no thumb impression of Musammat
Giridha was faken on the Lond. Considering the evidence and not
losing sight of the natural probapilities T am not disposed to hold
that Musammat Giridha exccuted the bond in question.”
It is contended that that is the substance of the
judgment and although that may be sufficient to
warrant the Court in dismissing the plaintiffs’ claim
in a civil suit, yet it was not enongh to warrant a
prosecution for forgery against those who put forward
the document as part of their evidence.

There was at one time, and it is made clear py
the petition of complaint of the Additional Judge
himself, a suggestion that an expert witness should
be called to compare the itwo thumb impressions, that
is to say, the thumb, impression on the bond in dispute
and the admitted thumb impression on the document
which was produced by the registration office and
in the list of witnesses made by the learned Additional
District Judge reference is made to that thumb
impression expert. It is perfectly clear that if a
Government expert be examined to examine the two
thumb impressions, his evidence cannot fail to have
a very material effect upon the prosecution; in other
words, if his cvidence or report be that the thumb
impressions are the same, it is difficult to see how the
prosecution ir this case can succesd

In my judgment, therefore, the reasons given by
the, Additional District Judge in ordering the
prosecution are not sufficient. The case will go back
for the Government thumb impression expert to be
examined by the learned Additional District Judge
after which he will make such order as in the
circumstances is necessary. ' B

Kmars Mouaman Noor, J,—I agree.
Appeal aliowed.



