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Mortgage—mortgagee, right of, to split wup lien—
mortgagor, whether can ohjcet—one of the heirs of mortgagor
not impleaded in mortgage suit-—suit, whether must fail in
entirety—test—Code of Civil Procedure, 1908 (det V of 1908),
Order 1, rule 9, and Order XXXI1V, rule 1—appeal—death of
respondent—aheirs already cn record—application for substitu-
tion, whether necessary—limitation—Order XN 1T, rules 2 and
4, scope of—abatement of appeal against one of the mortyagor
respondents, whether operates as abutement of the entire
appeal.,

Order XXII, rule 2, Code of Civil Procedure, 1908,
contemplates cases where the right to sue survives against
the surviving defendant in his own capacity and not as the
legal representative of the other defendants. Where the right
to sue survives against the surviving defendants in their
capacity as representatives of the deceased defendant, the
case comes under rule 4 and an application for substitution
within the period of limitation is necessary.

Where, therefore, respondent died and his legal represen-
tatives were already on the record in their own capacity,
held that an application for substitution under Order XXII,
rule 4, was necessary.

T W Appeal from Original’ Decree no. 174 ‘&_1928, from a” decision
of Babu Shivanandan Prasad, Subordingte Judge of Purnes, dated
the 10th May, 1028, '
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Lilo Sonar v. Jhagru Sahu(l), Darogu Singh v. Raghu-
wwindan Singh(2), Basist Narain Singh v. Modnath Das(3j
and Gurditta Mal v. Muhammad Khan(), followed.

Chowdhry Shamaenand Das v. Rajnarain Das(5) and
Rartar Singh v. Lal Singh(8), not followed.

As a general rule all persons having the equity of
redemption ought to be bronght on the record ; but the failure
to bring any one of them on the record does not 1n every
Gase uecemtmte the dismissal of the suit, if the court in his
absence can deal with the matters in contl'oversy so far as

regards the rights and interests of the parties actually before
it.

N, a Mohammedan, executed a mortgage in favour of W
on the 20th Jeth, 1322. The due date of payment stipulated
in the bond was 14th May, 1915. The suit was instituted
on the 10th May, 1927, just four davs before the expiry of
the period of limitation, against the Yeirs of the mortgagor
who was then dead. One of the helrs, S, however, was not
impleaded as a defendant. Objection to this effect was taken
in the written statement filed by the defendants in the suit;
and on the 2nd of December, 1927, the plaintiff made an
application to bring S on the record as a defendant; the
application was allowed and § was made a defendant on the
24th of January, 1928, after the period of limitation had
expired.  An objection was, therefore, taken that the suit was
barred by limitation not only as against S but also as against
all the other defendants. The trial court held that the suit
was barred as a whole and not only as against S and accovd-
ingly dismissed the entire suit. The plaintiff appealed to the
High Court against that decision. During the pendency of
the appeal one of the respondents T, one of the heirs of the
mortgagor, died and no application for substitution was made
within the period of limitation, with the result that the appeal
abated as against T. The vespondents contended, first, that
the suit was rightly dismissed and secondly, that the abate-
ment against T had the effect of the abatement of the entire
appeal.

(1) (1924) 1. I.. R. 3 Pab. 852

(2) (1925) 6 Pat. L. T. 451,

@) (1927) 1. L. R. 7 Pat. 285.

(4) (1925) 90 Ind. Cas. 4

(5) (1906) 11 Cal. W. K. 186.

(6) (1920) 59 Ind. Cas. 288.
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Held, that the entive suit could not fail; the shaves of

L

the heirs of the orivinal movtgagor being defined by law. the MOSAnIAT

1630,

mortgagee could give up his mortgage lien on the shave of yyirreares-
- . : ¥ 3 y K ) ) 1 - 3 43 ) o -
any one of the heirs by making a proportionate deduction sissa Beean

of the mortgage money and enforce his mortgage for the
balance as against the shares of the other heirs who were on
the record.

Semble, that the abatement of the appeal as against T
could not operate as an abatement of the entive appeal.

Sital Prasad Rai v. dsho Singh(Hy, Kheredamoui Dasi v.
Fabity Shaha(2), Huarikissen Bluagat v. Vileit Hussain(3) and
Hor Chandra Roy v. Mahumed Huscinth), followed.

rrwar Nerain Mahto v, Musammat Makbunnissa(s),
refeired to.

Every bit of the mortgaged property stands ag a security
for the whole of the mortgage money: but it is always open
to the mortgugee to velease a portion of the mortgaged
property from the mortgage lien and the mortgagor cannot
dispute his right to do so, provided no additional burden is
cast on any portion of the mortgaged property.

Appeal by the plaintiff.

The facts of the case material to this report are
stated 1n the judgment of Kulwant Sahay, J.

Hasan Jan and 4. A. Syed Ali, for the
appellants.

Khurshaid Husnain (with him Syed Al Khan
and H. R. Kazmzi) for the respondents.

Kuvwast Sanav, J—This is an appeal by the
plaintiff in a mortgage suit. The mortgage sought

(1) (1922) L. T. R. 2 Pat. 175.
(3 (1024) 29 Cal. W. N. 51.

(3) (1903) 1. L. R. 80 Cal. 75a.
{4) (1920) 25 Cal. W. N. 504,
(5) (1916) 1 Pat, L. J. 468,

U
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to be enforced was executed by one Nijabat Hussain

Mosanur and is dated the 29th Jeth, 1322. The due date of
Wareraten- payment, stipulated in the bond was Baisakh, 1323,
nrssa BRos oorresponding to the 14th of May, 1915, The suit
Mosonur  Was instituted on the 10th'of May, 1927, just four days

CHALAKHI,

Konwant

Samay, J.

before the expiry of the period of limitation, against
the heirs of Nijabat Hussain who was then dead. Tt,
however, appears that one of the heirs named
Sadruddin was not impleaded as a defendant. Objec-
tion to this effect was taken in the written statement
filed by the defendants in the suit; and on the 2ud
of December, 1927, the plaintiff made an application
to bring Sadruddin on the record as a defendant; the
application was allowed and Sadruddin was made a
defendant on the 24th of January, 1928. This was
after the period of limitation had expired. Au
cbjection was, therefore, taken that the suit was
barred by limitation not only as against Sadruddin
but also as against all the other defendants. The
learned Subordinate Judge framed a number of issues.
and issue no. 7 was to the effect

‘“ Whether the suit was barred by limitation ™.

The learned Subordinate Judge has tried this issue
only and has held that the suit was barred as a whole
and not only as against Sadruddin and he has,
accordingly, dismissed the entire suit without record.-
. ing his findings on the other issues framed in the suit.
Tt has been repeatedly pointed out that courts whose
decisions are liable to appeal ought to record their
finding on all the issues arising in the case, so that
if on appeal the decision on any one of the points be
reversed there may be no necessity to make a remand.
It is regrettable that this salutary rule which has been
‘repeated more than once was not observed by the
learned Subordinate Judge in the present case and
he has dismissed the suit on the preliminary ground
of limitation without recording his judgment on the
other issues in the suit. The result 1s, as we are
inclined to disagree with the view taken by the
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Subordinate Judge, that the case has to be vemanded — 1980

for hearing and decision of the other issues in the cage. ¢ -

It appears that after the filing of the appeal oneé Nisss Broa
of the respondents, Mnsammat Tamizan died. She Vs
was defendant no. ® in the suit and was one of the Cmuwum.
widows of the original mortgagor. On the Isf of
December, 1925. the notice of the appeal addressed [Iutwast
to the said respondent was returned unserved on the S T
ground that she was dead. The peon’s report as
regards the non-service of the notice on aceount of the
death of the respondent is dated the 17th September.

1928, She must, therefore. have died before that
date. On the matter cominyg hefore the Registrar ou
the 5th of December, 1925, he allowed a for tright’s
time to the appellants for making the necessary
application for }%)stltutmu On the 2nd of January.
1929, we find ai order on the order-sheet of the appeal
to the effect that no steps having been taken swithin
the statutorv perind £+ v substitution of the heirs of
the deceased vesponiden:, the appeal had abated as
against her. and it was also stated that the learned
Vakil mentioned to the Reffistmn that he will file an
application for setting aside the abatement within two
weeks. On the 2Ist of January, 1929, we find an
order of the Registrar in the order-sheet to the effect
that a note be made that the heirs of the deceased
respondent no. 5 were already on the record. Under
these circumstances it has heen argued on behalf of
the respondents that the apyeal had abated as agalinst
the respondent no. 8 after the expiry of the statutory
period and that on account of the abatement of the
appeal as against that respondent, the whole appeal
had become infructuous and could not be proceeded
with, It 1is contended, however. on hehalf of the
appellant that there was mno abatement inasmuch
as the heirs of the deceased respondent were
already on the record, and that even if there was an
abaternent the appeal had abated only in so far as
the deceased respoudent was concerned and that it
could proceed as against the other respondents,
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o In my opinion the contention of the learned
Arsinmar Advocate for the respondents is correct to the extent
ng};ﬁ:r ‘that .\the qg)peal had abated as against the respondent

Jremo. 8. The contention of the learned Advocate for
Musuone the appellant is that the case falls within the provi-
Ceanarns 81on3 of Order XXTT, rule 2, and that the richt to
e suivives against the surviving defendants alone
and that there was no necessity to make an applica-
ti::m for substitution under rule 4 within the period
of ninety days from the date of death. Tt is con-
tended that all that was necessary was to make an
application for the fact being noted that the right to
sue survived against the surviving respondents under
rufe 2 for which no peried of limitation was pres-
cribed and that such an applicatioh had been made
it the appeal. Tt is clear that this contention cannot
prevail. Rule 2 of Order XXIT contemplates cases
where the right to sue survives against the surviving
defendant in his own capacity and not as the legal
representative of the other defendants. Where the
right to sue survives against the surviving defendants
in their capacity as representatives of the deceased
defendant the case comes under rule 4 of Order XXTII,
and an application for substitution within the period
of limitation is necessary.

Ruovwaxr
Samay, J.

There has heen some conflict of opinion on this
point in some of the other High Counrts; but so far
as this Court is concerned the view has alwavs been
taken that under the circumstances as disclosed in the
present case an application for substitution is neces-
savy. In Filo Somar v. Jhagru Sehu(l) 1t was
distinctly held that an application for substitution
was necessary even where one of the legal representa-
tives of the deceased was on the record in bis own
capacity and that Order XXII, rule 4, applied. The
same view was taken by Dawson Miller, C.J. and

Macpherson, J. 1n Daroga Singh v. Raghunandan
(1) (1924) L L. R. 8 Pot. 853,
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Singh{ty, and it was again reiterated in
Nerai Si"/“qj/]f v, Moduith LM\{\) ]hme
decision of this Court o the conirary effe

124y it

Byt st s
Shawmnniid Do v Fooy Neridii l}u'm‘{“"} took a differen
view and held that section 262 of the Civil Procedure
Code of Iss2 (which corresponds with the present
Order XXII, rule 2) was not Limited in its apphca
tion to cases where the 1‘1r"ht to stue survives aoains
the surviving defendants not as the legal re ;'],EnFtMtR"
tives of the decefhed, hut by reason of a right vested
in them antecedent to the suit. With great reaneft to
the learned Judges T am unable to ‘w“ree with this view.
To my mind, there is a clear distinction between the
provisions of Order XXII, rule 2, and Order XXII,
rule 4, and that whenever the surviving defendant is
sought to be made liable as the legal I*em‘ewm.amc
of a deceased defendant an apphcatmn under Order
NXTI, rule 4, becomes uecessary. In the Lahore
High Court there has been a conflict of decisions on:
this point. In Karter Singh v. Lal Singh(*) Abdul
}aooi J. held that no apphcatmn to bring on the
record the legal representatives of the Tecensed
- respondent was necessarv when his heirs are already
on the record but the learned Judge in a later case
disagreed from the view lie had ta]\en in this caso
and held that under those circumstances the case fell
under rule 4 and that an application was necessary

LGurditte Mal v. Muhammad Khor(®)]. This deci-
smn was of a Division Bench (onqmtmn of Ahdul
Raoof and Fforde, JJ., whereas the previous one was
of Abdul Raocof. J. mtmg singly, and the learned
Judge observed that the que%tmn had not been fully
considered by him in the case of Kartar Singh v. L al
Singh(4) and he agreed with the VIBW aken bv this

L SN -
NEROKe Jea
o

(1) (1025) 6 Pat. L. T. 451,
(2) (1927) I. L. R. 7 Pat, 285,
(8) (1908) 11 Cal. W, N, 186,
{(4) (1920) 59 Ind. Cas, 288.
(8) (1925) 90 Ind. Cas. 41

Honwane
Samay, J.
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W Court in Lilo Sonar v. Jhagre Schu(l). TIn a still

Messwyar later case, however, another Division Bench of the

Wanenarox- Lahore  High Court consisting of Zafar Ali and

wissa Bresst A ddison, JJ. differed from the decision of Abhdul

Mus AL)'M\IAT Raoof and ¥lorde, JJ. i Gurditta Mal v. Mulammad

Craaxm., K2an(?) and held that no application under rule 4

. need he made when the heirs of the deceased defendant
NULWANT - N ) o :

saey, 7. are already on the record. We are, however, bound

- by the decisions of this Court which have consistently

held that under circumstances like those in the present

case an -application under Order NXII, rule 4, is

necessary, and as such an application was not made

within the statutory period I am bound to hold that

the appeal hag abated so far as the respondent no. 8,

Musammat Tamizan was concerned.

The question as to whether the abatement of the
appeal as against the heirs of respondent no. 8 will
have the effect of abatement of the whole appeal
depends on the question raised in the appeal itself,
namely, whether a mortgage decree can be passed in
the absence of one of the persons who owned a share
in the equity of redemption; and I would, therefore,
proceed at once to consider that question. The learned
Subordinate Judge has held that every person in whom
any portion of the equity of redemption vests is a
necessary party in a suit on a mortgage, and that if
any of the persons having the equity of redemption
is not made a party the suit to enforce the mortgage
cannot be entertained. I am of opinion that this
proposition has been too broadly enunciated. As a
general rule all persons having the equity of redemp-
{ion ought to be brought on the record; but the failure
to bring anyone of them on the record does not in every
case necessitate the dismissal of the suit. = The learned
Subordinate Judge has referred to the decision of this
Court in Sital Prasud Ray v. Asho Singh(%). That
was a case in which the plaintiff brought a suit for

(1) (1924) I. T. R. 8 Pst. 858. '

(2) (1925) 90 Tnd. Ops. 41.
(8) (1922) I. L. R. 2 Pat. 175,
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enforcing a mortgage hut failed to implead a subse-
quent m ortgagee as a defendant. He attempted to
bring him on the record after the expiry of the period
of hmitatlou but it was objected that the swit was
harred as agaiust him and that the whole suit was
pad for non-joinder of parties. The learned Subordi-
nate Judge gave effect to this objection and dismissed
the suit. On appeal the District Judge was of
opinion that the defect in the particular cireumstances
of the case was not a bar to the whole suit, hut he
dismissed the suit on the authority of the decision of
this Court in Girwar Narain Mahto v. Musammat
Makbunnissa(t). On second appeal to this Court it
was held by Dawson Miller, C.J. and Mullick, J. that
the fact of the aubsequent mortgagee not being
impleaded in the suit within the perlod of limitation
did not operate as a bar to the whole suit and that
the suit could proceed in so far as the defendants on
the vecord were concerned. Dawson Miller, C.J.
observed that the combined effect of Order I. rule 9.
and Order XXXIV, rule 1, of the {'ivil Procedure
Code in so far as mortgages were concerned was that
all persons whose 1‘10ht5 and interests may be adjudi-
cated upon and determined in the suit ought to be
added as parties, but that failure to add one or more
of such persouns should not have the effect of defeating
the suit, if the Court in their absence can deal with
the matters in controversy so far as regards the rights
and interests of the parties actuaﬂv hefore it.
Whether the Court can do so or not must depeud upon
whether the presence of those not added is essential
to enable the Court to adjudicate on the rights and
interests of those actuaily before it. His T,ordbhlp
then proceeded to consider cases where a suit could
not prmeed and those where a suit could proceed in
the Qb:eznce of some of the parties and observed as
follows: ** But if a decree can be passed and given
effect to in so far as the rights of the parties actually

(1) (1916) 3 Pab. L. J. 468.
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_{_1_930- before the Court are concerned without interfering
Mosanar With the interests of others, there seems to me no
Waevaron- reason  why the snit should not proceed . The
NISS*PEG“‘ difference between proper parties and necessary
Musunur Parties to a suit was then considered, and it was held
Craramn. that a subsequent mortgagee was a proper party but

Korwaye 1100 @ necessary party, and that the suit could not fail

sawy, J. 1N the absence of a subsequent mortgagee. The
principles laid down in this decision are, 1f T may be
parmitted to say so, sound principles which would
apply to the circumstances of each case. In the
present case 1f a decree can be made and given effect
to as against the parties who are actually hefore the
Court there is 1o reason why the suit should fail as
a whole.

The learned Subordinate Judge in the course of
his judgment refers more than once to the principle
that a mortgage is indivisible, and in his view the
mortgage must be enforced as a whole or not at all.
This is not a correct view of the law. There is no
doubt that the general principle of law is that & mort-
gage contract is indivisible, but the law reports
abound in cases where mortgages have heen split up.
It is no doubt under certain circumstances the right
equally of the mortgagor as well as of the mortgagee
to keep a mortgage indivisible, but this is not an in-
variable rule of law. It is primarily the interest of the
mortgagee to insist that the integrity of the mortgage
should not he broken up. Every bit of the mortgaged
property stands as a security for the whole of the
mortgage money; but it is always open to the mort-
gagee to release a portion of the mortgaged property
from the mortgage lien and the mortgagors canuof
dispute his right to do so, provided that no additional
burden is cast on any portion of the mortgaged
premises. If, as in the present case, the parties being
Muhammadans, the share of each of the heirs of the
original mortgagor is defined by law, there seems to
be no reason why the mortgagee cannot give up his
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mortgage lien on the share of any one of the movt-
gagors by making a proportionate dednction of the
mortgage money and enforce his mortgage for ths
halance as against the shares of the other heirs who
are on the record. Such a decree can be made and
given effect to. and if that he so, the principle
enunciated in the case of Sital Prosad Rai-v. Asho
Singh(l) applies in favour of the plaintiff, and the
learned Subordinate Judge was clearly wrong
coming to a contrary conciusion on the authority of
this case. The same view was exprossed by the
Caleutta High Court in Kherodamoyi Dasi v. Habid
Shaha(?) in which & number of previous decisions was
referred to and reliance was placed on the decision of
Mockerjee and Fletcher, JJ. in Har Clumdra Roy v.
Mahumed Husein(®). It was held by Bauerjee and
Pargitter, JJ. in Harikissen Bhagat v. Vilait
Hussain{t) that under circumstances such as those of
the present case the mortgage is split up and the
mortgage debt iz apportioned between the shares of
the party left out and those on the record. I am,
therefore, of opinion that the fact that the suit was
barred as against Sadruddin and that the appeal has
abated as against Musammat Tamizan does not
operate as a bar to the maintainability of the suit and
that the mortgage can he enforced as against the
shares of the remaining defendants for a proportionate
share of the mortgage money.

It may be mentioned here that a contention was
raised by the learned Advocate for the respondents
that the effect of the abatement of the appeal in so
far as the respondent Musammat Tamizan was con-
cerned would have the effect of abating the whole
appeal inasmuch as a decree has already been passed
dismissing the suit, and that a portion of the decree

(1) (1822) 1. L. R. 2 Pat. 175.
(2) (1924) 29 Cal. W. N. 5l.
(3) (1620) 25 Cal. W. N, 504.
(4) (1908) I. L. R. 80 Cal. 755.
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1930, _ , i _ .

cannot he upheld and another portion set aside.

\AI)'{USAMM""' There seemns to he no subsgtance in this contention
i ALEYATUN- 1

xrss« Broa Lhe fact of a decree having heen made will not under

v. the circumstances of the present case preclnde the

Mesmwio appellant from asking the Court to set aside a portion

CrarAwH. )

of the decree as against the remaining defendauts.

Romwawr Lhe question (iepenm entirely upon the view whether

Samay, 7. under the cireumstances of the case a mortgage decree

can be passed against the remaiuing defendants. Tf

this can be done the abatement of the appeal as

against one of the respondents does not necessarily

have the affect of abatement of the appeal as a whole.

The result is that the appeal i= allowed, the decree
of the learned Subordinate Jndge is set aside and the
case will be remanded to him for trial of the remain-
ing issues in the suit. The plaintifi-appellant is
entitled to her costs in this Court; costs in the Clonrt

helow will abide the result of the suit.
Kwara Mavomep Noor, J.—I agree.
Appeal wllowed,

APPELLATE CGiVIiL,

1930. Before Ross and Dhavle, J.J.
N—m_—;,“1 THAKUR PRASAD
5, 21, ».

MUSAMMAT DIPA KUER.*

Hwdu Law—reversioner’s right to avoid widow's aliena-
tions, whether is personal or devolves on his heirs—
presumptive reversioner, consent of, whether validates trans-
fers made by the widow—consent, value of—attestation of
presumptive reversioner on deed of transfer, whether creales
estoppel or implies consent—family arrangement or bona fide

* Appeals from' Original Decrees nos. 58, 54, 70, 110° and 136
of 1927, from e decision of Babu Harihar Pranhad SubmdmaLe Judge
oi Patna dated the 15th July, 1926,



