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the decrees o f tlie Munsif, The plaintifis will be issO. 
entitled to their costs throughout. B a n k e  

B jh a b i L a l l
JwALA P rasad, J.—I  agree. r.

Ram
A ppeals allowed. Anugrah

GHArDHUEI,
J a m e s , J .
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Before Ktilwant Sahay and Kliaja Maliammad Koor, JJ. 
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Mortgage— mortgagee, right o f, to split up lien—  
mortgagor, whether can ohjcct— one of the heirs o f mortgagor 
not impleaded in mortgage suit— suit, whether must fail in 
entirehj— test—-Code of Civil Procedure, 1908 (A ct V of 1908),
Order 1 , nile 9, and Order a  X X I V , rule 1— appeal— death of 
respondent— heirs already cn record— appUcation for suhstitu- 
tion, whether necessary— Vmiitation— Order XXI I ,  rules 2 and 
4 , scope of— abatement of appeal against one of the viortgngor 
respondents, tohether operates as abatement of the entire 
appeal.

Order X X I I , rule 2, Code of Civil Procedure, 1908, 
contemplates cases where the right to sue survives against 
the surviving defendant in bis own capacity and not as the 
legal representative of the other defendants. Where the right 
to sue survives against the surviving defendants in their 
capacity as representatives of the deceased defeiidaiife, the 
ea-Ke cornes under rule 4 and an application for siibstitutioD 
within the period of limitation is necessary.

Where, therefore, respondent died and his legal represen
tatives were already on the record in their own ;capaeity/ 
held that an appJicatioa for substitution under Order X  
rule, 4, was necessary.

Appeal from Original Decree no. 17u of 102$, from a decision 
o l Babu SluvannndaB Pi’asads Subordiuate Judge o f  Puimea. dated

:m  m



1930. Lilo Sonar v. JJiagru Sahu(l), Darogu Singh v. Ragliu-
----- —  ndndcin Singhi^), Basist Narain Singh v. Modnath D as0j

w'vleySun- Gurditta Mai v. Muhammad Khan(4^), followed.
NisfsABEGAM CliowdJmj Shamanand Das v. Rajnarain Das{5) and 
Musammat Singh v. Lai Singli(^), not followed.

( ii.vLAKHi. general rule all persons having the equity of
redemption onght to be bronght on the record ; but the failure 
to bring any one of them on the record does not in every 
case necessitate the dismissal of the suit, if the court in his 
absence can deal with the matters in controversy so far as 
regards the rights and interests of the parties actually before 
it.

N , a Mohammedan, executed a mortgage in favour of W  
on the 29th Jeth, 1322. The due date of payment stipulated 
in the bond was 14th M ay, 1915. The suit was instituted 
on the 10th May, 1927, just four days before the expiry of 
the period of limitation, against the '^eirs of the mortgagor 
who was then dead. One of the heirs, S, however, was not 
impleaded as a defendant. Objection, to this effect was taken 
in the written statement filed by the defendants in the suit; 
and on the 2nd of December, 1927, the plaintiff made an 
application to bring S on the record as a defendant; the 
application wa>s allowed and S was made a defendant on the 
24th of January, 1928, after the period of limitation had 
expired. An objection was, therefore, talcentliat the suit was 
barred by limitation not only as against S but also as against 
all the other defendants. The trial court held that the suit 
was barred as a whole and not only as against S and accord
ingly dismissed the entire suit. The plaintilf appealed to the 
High Court against that decision. During the pendency of 
the appeal one of the respondents T, one of the heirs of tlie 
mortgagor, died and no application for substitution was made 
within the period of limitation, with the result that the appeal
abated as against T. The respondents contended, first, that
the suit was rightly dismissed and secondly, that the abate
ment against T had the effect of the abatement of the entire 
appeal. " .

■ : (1) (1924) I . U R. 3 Pat. 858.
(2) (3025) 6 P a t .. L . T. 451. ’
(3) (1927) I . Ij. B . 7 P at: 285,. .
(4) (1025) 90 Ind. : Cas. 41.
(5) (1906) 11 Cal. W .  N. 186.
(6) (1920) 69 Ixid. Oas. 238.
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Held, that the entire suit, .could not fail; the shares of
the heirs of the original mortgagor being defined by law, the 
mortgagee could give up his mortgage lien on the share of w.iLEYAruN- 
any one of the lieirs by making a proportionate deduction kiss.\ Begai>! 
of the mortgage money and enforce his mortgage for the im
balance as against the shares of the other heirs who were on '
the record.

Semhle, that the abatement of the appeal as against T
coiikl not operate as an abatement of the entire appeal.

Sital Prasad Bui t .  Asho Shighi^), Kherodamoyi Dasi v.
Habib Shahai^}» H ankissen Bliagat v. Vilait Hussain{^) and
Hat Chandra Roy r. Malumted H usein(i), followed.

fxirtcar Naniin Mahto  'v. Musamfnat M akhimnissai^), 
referred to.

Every bit of tlie mortgaged property stands as a security 
for the wliole of the mortgage m on ey : but it is always open 
to the mortgagee to release a portion of the mortgaged 
property from the mortgage lien and the mortgagor cannot 
di.spute his right to do so, provided no additional burden is 
cast on any portion o f the mortgaged property.

Appeal by the plaiiitiif.

The facts of the case material to this report are 
stated in the jiicigmeiit of.KuIwaat SaliayV J. :

' Hasim Jan and .4. ,̂ 4 . Syed Al% for the 
appellants,

'Khurshaid Husnain (with him Syed All Khan 
and H . R. Kaz7ni) iov the Tespondents.'

 ̂ K u lw a n t  SAHAy,: J .-~ T M s  ,is by th e
plaintiff ia a mortgage sitit. The mortgage soiigKt

I. t.; E.:,2 \  ̂ \ I'''"''"’ -
: (1924) 29 £’a|. W . N. 51. ^

(B) (1903) I. L. E. 30 Cal. 755.
(4) (1920) 25 Cal. W . N. 594.
(5) (1916) 1 Pat. L. J. 468.



1930. to be enforced was executed by one Nijabat Hussain
MusABmAr and is dated the 29th Jeth, 1322. The due date of 
Waieyatun-payment stipulated in the bond was Baisakh, 1323, 

corresponding to the 14th of May, 1915. The suit 
M ttsam m at  was instituted on the 10th' of May, 1927, jnst four days 
Chal-akhi. 'before the expiry of the period of limitation, against 

the heirs of Nijabat Hussain who was then dead. It, 
S ^ A Y ^ ^ j ,  however, appears that one of the heirs named 

Sadruddin was not impleaded as a defendant. Objec
tion to this efi'ect Avas taken in the written statement 
filed by the defendants in the suit; and on the 2nd 
of December, 1927, the plaintiff made an a]3plication 
to bring Sadruddin on the record as a, defendant; the 
application was allowed and Sadruddin was made a 
defendant on the 24th of January, 1928. This was 
after the period of limitation had expired. An 
objection was, therefore, taken that the suit was 
barred by limitation not only as against Sadruddin 
but also as against all the other defendants. The 
learned Subordinate Jtidge framed a number of issues, 
and issue no. 7 was to the effect

“  Whether the suit was barred bv limitation

The learned Subordinate Judge has tried this issue 
only and has held that the suit was barred as a whole 
and not only as against Sadruddin and he has, 
accordingly, dismissed the entire suit without record- 

, ing his findings on the other issues framed in the suit, 
It has been repeatedly pointed out that courts whose 
decisions are liable to appeal ought to record their 
finding on all the issues arising in the case, so that 
if  on appeal the decision on any one of the points be 
reversed there may be no necessity to make a remand, 
Jt is regrettable that this salutary rule which has been 
repeated more than once was not observed by the 
iearned Subordinate Judge in the present case and 
he has dismissed the suit on the preliminary ground 
of limitation without recording his judgineM 
other issues in the suit. The resiilt is, as we are 
ihelined to disagree with the view taken by the
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Subordinate Judge, that tlie ease has to be reiDanded 
for hearing and decision of the other issues in the ease.

It appears thal‘ after the tilirig of the appeal onê  nissaBega?j 
of the respondents, Mnsa.xnmat Tainizan died. She ijnRwp,]vr 
was defenda:nt no. 8 in the suit and was one of the C h a l a k h i . 

widows of the original niortga,gor. On the 1st of 
December, 1928, the notice of the a,.ppeal addressed 
to the said respondent was returned unserved on the 
ground that she wa,s deaci. The peon's report as 
regards the non-service of the notice on account of the 
death of the responcient is dated the 17th September,
1928. She must, tlierefore. have died before that 
date. On the matter coming lief ore the Registi^ar on 
the 5th of December, 192S, he allowed a fortnight’s 
time to the apielhints for making the necessary 
application for smistitution. On the 2nd of .lanuary.
1929, we find an order on the order-sheet of the appeal 
to tlie effect that no steps having been ta.ken v̂ dtliin 
the statntorv period for ■ substitution of the heirs of 
the deceased resjiondeni, the appeal had abated as 
against her, ainl it was also stated tha.t the learned 
Vakil mentioned to the Registrar that he will file an 
application for setting aside the abatement within two 
weeks. On the 21st of January- 1929, W’e find an 
order of the Registrar in the order-sheet to the effect 
that a note be made that the heirs of the deceased 
respondent no. , 8 were already on the record. Under 
these circumstances it has been argued on behalf of 
the respondents that: the>p]ieal:had abated as against 
the respondent no. 8 after the expiry of the statutory- 
period and that on account o f the aliatement of the 
appeal as against that respondent, the whole appeal 
had become infructuous and could not be proceeded 
with. It is ' contended, -however.; on :b of the 
appellant that ■ there ̂ .:was,; :no '̂ ahateineiit  ̂>ihasmuch'. 
as , the- heirs: .of'', the;;' deceased;respondent: .were' 
already on the: record,. a;nd that 'even vif there was an 
abatement the appeal had abated only in.̂  .so; far as 
the deceased respondent was i*t)ncerned and that it 
could proceed as against the other respondents.

YO L. S . ]  PATNA SE R IES. 345



1930,_____ 111 niy opinion the contention of the learned
iirsAJimi' Advocate for the respondents is correct to the extent 
aValewtdn- that the appeal had abated as against the respondent 
wissABEGA:.rj,Q_ contention of the learned Advocate for
Musasimat the appellant; is that the case falls within the provi- 
CEALAKin. sions of Order X X II, rule 2, and that the right to 

survives a,gainst the snrviving defendants^alone 
HAHAirj. no necessity to make an applica

tion for substitution iinder rule 4 within the period 
oi ninety days from the date of death. It is con
tended that all that was necessary was to make an 
application for the fact being noted that the right to 
sue survived against the surviving respondents under 
rule 2 for which no period of limitation was pres
cribed and that such an applicatioii had been made 
in the appeal. It is clear that this contention cannot 
prevail. Rule 2 of Order X X II contemplates cases 
where the right to sue survives against the surviving 
defendant in his own capacity and not as the legal 
reprevsentafcive of the other defendants. Where the 
right to sue survives against the surviving defendants 
in their capacity as representatives of the deceased 
defendant the case comes under rule 4 of Order XX II, 
and an application for substitution within the period 
of limitation is necessary.

There lias been some conflict of opinion on thi? 
point in some of the other High Courts; but so far 
as this Court is concerned the view has always been 
taken that imder the circumstances as disclosed in the 
present case an application for substitution is neces
sary. . In Lilo Sonar v. Jhagnt Sahu{ )̂ it :mp- 
distinctly held that an application for substitntion 
was necessary even where one of the legal representa
tives of the deceased was on the record in his own 
capacity and that Order X X II, rule 4-, applied. 
same view was taken by Dawson Miller, C . J . 
Macpherson, J. in Daroga Singh v. Raghunandan

THE INDIAN LAW REPORTS, [vO L . X .
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SinghOj, and it was again reiterated in Biuist
Narairi Single v. M-odnatJi. iJasir).. There is
decision of tliis (:oi<rt to tlie contrary effect. WaletItik-

Baiiipiii! and Mookerjee, JJ. in Ckowdliry " 
Shaimmasul Da.;̂  v. Raj Narain Dfisi-') took a different Musamjlit 
view and held tfiat section 362 of the Civii Procedure 
Code of 13S2 (which corresponds with tlie present 
Order X X II , rnh" 2) was not limited in its applica- SAHAy’ hi 
tion to cases where the right to sue survives against 
the surviving defendants not as the legal representa
tives o f the deceased, bnt b}- reason of a right vested 
in them antecedent to the suit. With great respect to 
the learned Judges I  am unable to agree with tliis view.
To my mind, there is a clear distinction between the 
provisions of Order X X II , rule 2, and Order X X II ,
.rule 4. and that whenever the surviving defendant is 
sought to be made ]ial)]e as the leg;al representative 
of a deceased defendant an a|3plication under Order 
X X II5 rule 4, becomes necessary. In the Laliore 
High Court there lia.s been a conflict of decisions on 
this point. In Kartar-Singh v. Lai Singlii^) Abdul 
Raoof, J. held that no application to bring on the 
record the legal representatives of the deceased 
respondent w-as necessary .when his heirs are already 
on.,the record but. the learned Judge in a .later case 
disagreed' from the view he had .taken in, this, case 
and held that luider those circimistances the case fell 
under rule 4 and that an; application ■ was, necessary;

M.al Y. M^iMmmad .This'deci
sion,: was. of:;.a; Divisio.n' Bench .consisting' of Abdul 
Raoof'and .Fforde, JJ., whereas .the previous one was- , 
of Abduh Raoof, J. ..sitting, singly, vand.,.the learned,:̂
Judge observed that, the, question had̂ ' not, beeii.’ftilly,: ',  
considered by him in the case o f Kartar Shigh v. Lai 
Singk{^) and die agreed.".with:'the. view' taJcen By this

: ■ . (2) (1927) I. L.. R.. V.. Pat. 285.
(3) (3906) 11 Gal. W .  N . 186.

■ ( 4  (1920) 59 Ind. Gas. 288.
:. (5) (1925) .90 Ind. Gas, 41. .
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lUoO. Court in Lilo Sonar v. Jhagru SahuQ). In a still
Musammat ^̂ owever, auotlier Diyision Bencli of the
Walfaatun-Lahore High Court consisting of Zafar Ali and 

MS3A BEGA-M̂ /̂ tldison, j  j .  differed fi-om the decision of Abdul 
M u s a m m a t  Raoof and Fforde, JJ. in Gurditta Mai v. Muhammad 
C h a l a k h i .  Khan(-) and held that no application under rule 4 

need be made when the heirs of the deceased defendant: 
Sakay. j. already on the record. We are, however, bound 

by the decisions of this Court which have consistently 
held that under circumstances like those in the present 
case an -application under Order X X II, rule 4, is 
necessary, and as such an applicaiion was not made 
within the statutory period I am bound to hold that 
the appeal has abated so fai’ as the respondent no. 8, 
Musammat Tamizan was concerned.

The question as to whether the abatement of the 
appeal as against the heirs of respondent no. 8 will 
have the effect of abatement of the whole appeal 
depends on the question raised in the appeal itself, 
namely, whether a mortgage decree can be passed in 
the absence of one of the persons who owned a share 
in the equity of redemption; and I would, therefore, 
proceed at once to consider that question. The learned 
Subordinate Judge has held that every person in whom 
any portion of the equity of redemption vests is a 
necessary party in a suit on a mortgage, and that if 
any of the persons having the equity of redemption 
is not made a party the suit to enforce the mortgage 
cannot be entertained. I am of opinion that this 
proposition has been too broadly enunciated. As a 
general rule all persons having the equity of redemp
tion ought to be brought on the record ; but the failure 
to bring anyone of them on the record does not in every 
case necessitate the dismissaiof the suit. The learned 
Subordinate Judge has referred to the decision of this 
Gourt in Sit at Frasad Ray y . A  sho THat
was a case itt plaintif brought a suit for

: :(1) (1924) I. L . 'r , :3 Pat. 853. ' :
(2) (1925) 90 Ind. Oas. 41.
(3) (1922) I. L, B. a Pat, 175,
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eiiforciiig a mortgage failed to implead a siil)se- 
qiient mortgagee as a defendant. He attempted to
bring him' on tlie record after the expiry of the period 
of limitation; but it was objected that the suit was 
barred as ai^aiiist him and that the whole suit was 
bad for Boii-joirider of parties. The learned Subordi
nate Judge gave effect to this objection and dismissed 
the suit. On appeal the District Judge was of 
opinion that the defect in the particular circumstances 
of the case was not a bar to the whole suit, but lie 
dismissed the suit on the authority of the decision of 
this Court in Girwa/r Nandn MaJito v. Musammat 
Makbun?iissa{^). On second appeal to this Court it 
was held by Dawson Miller, C.J. and Mullick, J, tliat 
the fact of the subsequent mortgagee not being 
impleaded in the suit within the period of limitation 
did not operate as a bar to the whole suit and that 
the suit could proceed in so far as the defendants on 
the record were concerned. Dawson Miller, C.J. 
observed that the combined effect of Order I, rule 9, 
and Order X X X IV , rule 1, of the CiTil Procedure 
Code in so far as mortgages were concerned was that 
all persons whose rights and interests may be adjudi
cated upon and determined in the suit ought to be 
added as parties, but that failure to add one or more 
of such persons should not have the effect of defeating 
the suit, if the Court in their absence can deal with 
the matters in controversy sO: far as regards the rights 
and interests of the parties actually before it.. 
Whether the Court can do so or not must depend upon 
whetlier the presence;of those not added is essential 
to enable the Court to, adjudicate on the rights, and 
interests of̂  those actually before it.. His tordship 
then proceeded- to eo.nsider ' cases : ^  a suit/ could 
not proceed and those wHere a suit could proceed in 
the absence of some of the parties and observed as 
follows : “  But if a decree can be passed and given
effect to in BO far as the- rights of the parties actually

MuSiUmAi 
W a l e y a t -u n - 
X1SS.4 B e g a m

M o s a j im a t

Chai,.vk,h i.

KuLWA>iT
Saeay, j .

1930.

(1) (1916) 1 P s i L , J, 468.



before the Court are concerned without interfering 
Mt]sammat v̂ith the interests of others, there seems to me no 

W a le y a t u n -reason why the suit should not proceed’ '. The 
NISS.4. Begam  (difference between proper parties and necessary 

M usam m at parties to a suit was then considered, and it was held 
c h a la k h i. that a subsequent mortgagee was a proper pa,rty but 
Kclavant necessary party, and that the suit could not fail
Sahay, j .  i n  the absence of a subsequent mortgagee. The 

principles laid down in this decision are,"if"I may be 
permitted to say so, sound principles which would 
apply to the circumstaiices of each case. In the 
present case if a decree can be made and given e:ffect 
to as against the parties who are actually before the 
Court there is no reason why the suit should fail as 
a whole.

The learned Subordinate Judge in the course of 
his judgment refers more than once to the principle 
that a mortgage is indivisible, and in his view the 
mortgage must be enforced as a whole or not at all. 
This is not a correct view of the law. There is no 
doubt that the general principle of law is that a mort 
gage contract is indivisible, but the law reports 
abound in cases where mortgages have been split up. 
It is no doubt under certain circumstances the right 
equally of the mortgagor as well as of the mortgagee 
to keep a mortgage indivisible, but this is not an in
variable rule of law. It is primarily the interest of the 
mortgagee to insist that the integrity of the mortgage 
should not be broken up. Every bit of the mortgaged 
property stands as a security for the Avhole of the 
mortgage money ; but it is always open to the m ort
gagee to release a portion of the niortgaged property 
from the mortgage lien and the mor^’agors cannot 
dispute his right to do so, provided that no additional 
burden is cast on any portion of the mortgaged 
premises. If, as in tlie present case, the parties being 
Muhanunadans/ the sh  ̂ of each of the heirs of the 
original mortgagor is defined by law, th.ere seems; to 
he no reasdn ’̂ hy the mortgagee cannot give up his

350  . THE INDIAN LAW REPORTS, [vOL. X.



mortgage lien on the sliare of anj one of tlie mort - i9So.
gagors by making a proportioita.te deduction ôf tlie 
mortgage money and enforce liis mortgage for tb,3 WiiEYtTCx-
balance as against the shares o f the other lieirs who nissa Begam 
are on the record. Such a decree can be made and 
given effect to, and if that be so, the principle chalakhi? 
eniinciated in the case of Sitai Prasad Rai'Y. Asho 
Smgli(^) applies in favour of the plaintiff, and the Kul-̂ ânt 
learned Subordinate Judge was clearly wrong in Sahay, j. 
coming to a contrary conclrision on tlie authority of 
this case. The same view was expressed by the 
Calcutta High.Court in Kherodwrnoyi Dasi v. Hahio 
SkaJiai^ in, which a number of previous decisions was 
referred to and reliance was placed on the decision of 
Mookerjee and Fletcher,; JJ. in Ear. Chandra Roy v.
Mahumed Husem{^). It was held by .Banerjee, ,and 
.Pargitter, JJ. in Harikissen Bhagat v . . VUait 
Eussaini^ that under circumstances such as those of 
the present case the mortgage is split up and the 
mortgage debt is apportioned between the slia.res of 
the party left out and those on the record. I am,, 
therefore, of opinion that the fact that the, suit was 
l)arred as against Sadruddin and tliat the appeal has 
abated as aga,inst Musammat Ta,niizan does not 
operate as a bar to the maintainability of the suit and 
that the mortgage can be enforced, as against the 
shares o f the. remaining defendants for .a..proportionate 
share o f ,the mortgage money. ,

It may be mentioned here that a contention waŝ  
raised by the learned Advocate for the respondents 
that the effect; o f the abatement o f the appeal in so 
far as the respondent 'Musaniinat ■Taiiiizan., was' con-' 
cerned would have: the effect, o f abating- the whole : 
appealdnasmuch as' a 4eeree has already beenl'passed; V 
dismissing the suit, and that  ̂a portion o f  the decree

VOL. X .]  PATNA SERIES, 351
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1930.

W a i e y a t t t x -  
Nrss.v B e g a m

V .

MtSAMJlAT
Ch.ilak h i.

IVtlLW ANT
Sahay, J.

_ cannot be iiplield a,nd a.uotlier portion set aside. 
MtsAMiiAT There seems to be no ,substance in this contention 

The fact of a decree liiiving been made will, not under 
the circinnstances of the present ca,se preclude the 
appelhint from n/=king tbe ('Ourt to set aside a. portion 
of the decree as against the remaining defendants. 
The question dejoends entirely iipon the view whether 
under the cireuiiistanoes of the case a, mortgage decree 
can be passed against the remaining defendants. Tf 
this can be done, the abatement of the appeal as 
against one of the respondents does not necessarily 
have the effect of abatement of the appeal as a whole.

The result is thaX the appeal is allowed, the decree 
of the learned Subordinate Judge is set aside and the 
T'ase will be remanded to him for trial of the remain
ing issues in the suit. The plarntiff-appellant is 
entitled to her costs in this Court; costs in the Coiirt 
below will abide the result of the suit.

K haja M ah om ed  N oor, J .— I agree.
Appeal allowed.

1930.

'Nov., 3, 4,

APPELLATE CIVIL,
Before Ross and Dhavle, JJ. 

THAKIJE PE.ASAI)

V.

MUSAM MAT DIPA K U E B .*

Hindu LaiD— reversioner's right to amid widow's aliena
tions, luhethcr is personal or deiiolves on his h m s-— 
presumptive reversioner, consent of, lolietlier validates t/ranS- 
fers m ade by the widow— consent', value of— attestation of 
presumptive reversioner on deed of transfer, w keth er: creates 
estoppel or implies cons ent—-family a-rrang emerit or bona fide

* Appeals: from Origmal Decrees nos. 53, 54, 70, 1 1 9 ; and 136. 
ot 1927, from: a; Babu Harihar- Brashad, Svibordinate; Jiidge
pf Patna, dated the 15t]i July, 1926.


