
19B0.________  ' In tkfeit Lt)rdsMps’ opinion, tMs jMgment caiitô ^̂
SiK c&uu te read as giving rise to any plea of res judicata with 
CsvjjDftA reference to the m??/car lands.

In the result, their Lordships are of opinion that
'ivijiiAn the plainti^ has failed to discharge the stattitory

burden imposed on him, and that the appeal ■should 
be allowed, the decree of- the Hi^h Court reversed, 

’ and the decree of the Subordinate Judge restored, and 
they will humbly advise His Majesty accordingly.

Wallis. respondents must pay the appellant’ s costs
throughoui.

Solicitors for appellant: Watkins and Hunter.
Solicitor ‘ for first respondent; Solicitor, India 

Offim.
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Permanent Settlement— Zamindar— Property in Settled 
Lm d-^Pfesum ption^M eeofd-of-ilights-~M inefals-^Ehorposh  
Jagir---6hota Nagipm Tenimcy Aet, 19(B (Ben. Aot VI of 
1908), 5. 84 X5).

Land in a zamindari is to be presiimed to be the property 
of "tbe :!zaimndai; and beld him.

p̂laitJtiff wag-^zatoiiidar of at the
decennial settlement in 17-90 whiish was made permanent in 
1793. The defendants and their predecessors, who were of

■ the ;̂ !€iriflor: Jbrantih-: of: t̂hte :zamind®’ s -lamily, M d : milages 
ineiltideid in.- the settled  ̂estate 'Sii5jec!t 4 ) 0  van. anra payment 
to 'thsizam The-liolding was reGiSrded =in?the record-of-
rights under. the i.Chcita Hiigpur Tenancy Aet,; 1908, âs a 
jcigir held -from the zaffiindar. The defendants claimed that 
the villages, with the subjacent minerals, were their property; 
they contended that the payments were in respect of revenue 
paid ̂ through the ‘zacmindar instead <)f' direct to Government, 
rn rlV^I :the 'ag^nt ia r  the East ’India Company had granted 
a'sanadiJo'ihe-'Si^endaHts’ 'predeeeggt>r8  remitting'the revenue 
m'l-espeet df Ihe* îlages^^

■^PsisaNs: Xojfd Aikm, Lord Maemillan and Sir •aoJwi' 'Wyiii.
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Meld, tHat, apart from tte  iTfestimpEon nnaer sectioti S i
(3) o f  the above Act that the entry in the record-of-rights was 
cotrect, there 'was a presumption that the 'Villages, being part 
of tile settled estate, %vere the property of the zamindar, and 
that the presumption was not rebutted by the evidence. 
Although the defendants were of the senior branch the in
ference was that they held under a khorposli, or maintenance 
jagir; and it was well settled that as between a zamindar 
and a jagu'dar holding from him the zamindar was entitled 
to the minerals. The remission of revenue, -whether with or 
without the authority of Government, did not affect the 
zamindar’s proprietary rights.

Decree of the High. Court affirmed.
Appeal (no. 47 of 1928i) from a decree of tlie High 

Court (January 21, 1927) reversing a decree of the 
Additional Subordina,te Judge of Hazaribagh (Decem
ber 22,1922).

The plaintiff-respondent, who was zamindar of 
the Eamgarh estate, instituted a suit against the 
appellant (who was defendant no. 10) and his grand
father Jado Charan Singh (defendant no. 1 , since 
deceased), and other members of the appellant’ s 
family. The plaint claimed a declaration that the 
defendants had no right to the minerals underlying 
villages mentioned therein, an injunction, and further 
relief. The respondent's case was that the villages 
in question constituted a rent-paying jag ir held by the 
defendants under a grant from one of the respondent’s 
ancestors. In the record-of-rights made in 1915 
under the Chota Nagpur Tenancy Act, 1908, the 
tenure had been so recorded. The appellant by his 
statement of defence denied that the villages were a 
part of the respondent’s zamindari and contended 
that they had been acquired by his ancestor by force of 
arms and that he was proprietor and entitled to the 
underlying minerals. He alleged that his annual 
payments to the zamindar were not rent, but revenue 
payable through the zamindar to Government in res- 
peot o f all the villages except Dharguli and Chalkusa; 
as to those two villages, which were situated in the 
Rampur pargana, he alleged that the Goverimient 
after the decennial settlement remitted the revenp’̂ j 
§nd constituted them lakhirai.
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1980, pedigree, from which it appears that the
Bageswari appe^^ant was of the senior and the zamindar of the 

Chahan junior branch of the same family, appears in the 
Singh present judgment; the facts as to the remission of 
KmtAR reveniie also are there stated.

Kamakhya Both Courts in India fonnd that all the villages 
in suit were part of the estate as settled at the 
decennial settlement.

The trial judge found on the evidence that the 
presumption under section 84(5) of the Chota Nagpur 
Tenancy Act, 1908, that the entry in the record-of- 
rights was correct, had been rebutted; accordingly he 
dismissed the suit.

Upon appeal the decision was reversed and a 
decree was made as prayed. Mullick, J. (with whose 
judgment Sahay, J; agreed) found that the defendants 
had failed to rebut the presumption arising under the 
entry in the record-of-rights, and that the plaintiff had 
established that the entry was correct; he held there
fore that the defendants’ tenure was a  ̂ khorposh 
jagirdari at an annual rental. He was of opinion 
that the defendants had not shown that they were 
independent taluqdars.

1930. July 16, 18, 21, 22.— Gruyther K. C. 
and for the appellants.

Upjohn K. C., L. P. E. Pugh and Wallach ioT 
the respondent.

The judgment of their Lordships was delivered
by—

Sir John 'W allis.“ In this, as in the case of Sir 
Gharn Chandra Ghose v. Kumar Kamakhya Narain 

. SingM}), in which judgment has just been delivered 
the main issue is as to the correctness of an entry in 
th.Q khewat or record-of-rights of the Ramgarh zamin- 
c/an' prepared under the provisions of the Ghota 
Nagpur Tenancy Act, 1908. Section 84(^) of that Act 
imposes on parties challenging such an entry the 
burden of proving by evidence that it is incorrect.

The suit is brought on behalf of the minor Raja 
of Ramgarh for a declaration that the dê

m  U W  [v m .  i ,

(1) See A.nt8, page 284.
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have no rigiit to the mineyals in tlie villages held by 
them and for an injunction and damages. The claim 
for damages has been withdrawn. The defendants 
denied that they derived title from the plaintiS or 
his predecessors in title, a.nd alleged that they them
selves were the owners of the villages and of the 
subjacent minerals.

In the kheivat the defendants’ teniire is entered 
as jagir held under the Eaja of Eamgarh resumable 
after the family of Fateh Singh, the supposed grantee, 
becomes extinct without any heirs being left at an 
annual rent of Rs. 1,387-1-9, and cesses amounting, 
at the time of survey, to Es. 2,112-6. I f  this entry is 
correct, the plaiiitiif must be regarded as the proprietor 
of the villages and the defendants as holding under 
him, and it is well settled that, as hetrween zamindar 
and Jagirdar the zamindaf must be regarded as the 
owner of the minerals.

It is, therefore, incumbent on the defendants to 
show that the entry is incorrect. Apart from the 
statutory presumption arising in this case, there is 
a general presumption that the land in a zamindari 
is the property of the zamindar, and held under him. 
In the two cases from this zamindari which have 
already come before the Board there was evidence that 
the defendant tenure-holders were the original pro
prietors of the suit villages, and it was not shown 
that they had come to be held from Eamgarh 
zamindars as jagirs. Thejr were, therefore, held to 
have been correctly entered in the hhewat as shamilai 
taluks, that is to say, o f which the taluMars
were the proprietors though liable to pay the Govern
ment revenue to thb zamindar o f Eamgarh instead of 
directly to Government; In the present case the 
Subordinate Judge held that the defendants had 
established this, and dismissed the plainti^'s suit; 
but the Appellate Court were of a contrary opinion, 
and ^ave the plaintifi a decree. In their Lordships^ 
opinion the defendants have wholly failed to prove 
their title and have no answer to the plaintiff's suit.

The plaintiff and the defendants are members of 
the same family, and it is not questioned that, if  thq
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defendants were jnnior tneinbers of the falliily the 
nattiral inference would be that this was a khorposh 
or maintenance jagir granted to them by the head of 
the family. It is said, however, that the defendants 
are the senior branch of the family, and that it ought 
to be inferred that they do not hold these villages 
under grant from the Eamgarh Raja, but merely pay 
him the Government revenues for an estate which their 
ancestors acquired by force of arms.

Their Lordships are unable to agree with this 
contention, and are of opinion that the fact that the 
defendants are descended from a senior branch of 
the family is insufficient to rebut the presumption 
that the lands which they hold in the zamindari are 
held from the zamindar as JcJiorposh or maintenance 
grants.

It is common ground that the zamindari was 
acquired by Bagdeo Singh, the junior brother of 
Singdeo Singh, from whom the parties to this suit 
are descended.

The following genealogical table is taken from 
the Subordinate Judge’s judgment:—

Singdeo si^gb, 

Bajbal g'ingi,,

Kirat Siugli 

Moofeom Singh, 

Jagat Siiigb, 

Fateh Stngli.
JJBhawanlSitigli.

Kaliar Singh. 

Ohu?am«n Singh. 

DeocLaran Singh.

“ "■ ~ V
A jab Singh. 

Gtilal Singh. 

Muiari Singh. 

Tej Singh.

Bagdoo Singh. 

Hemat Singh.

Earn Singh. 

Dalil Singh. 

Mahamdra Singh.

Bisan. Puratan 
Singh. Singh.

Makund
Siagh.

r~
Paresh Singh. 

Maninath Singh. 

Sidhnath Singh.

Bhatro Ĉ haran 
Singh,

Bodh Singh.

Janardala Singh,

Brahma Narain Singh .

Nam Naraili Singh.

Earn Naraia Singh. .

Eagho Singh. Jadocharaii Sxngh D. I. Lakshmi Warain Singh

Kamakshya Narain. 
SinghtP)

Lakshmi. Sainbhu Samnatli-
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The zamindari descended in the line of Bagdeo 
Singh to Miikund Singh, who was dispossessed hj the 
East India Compam  ̂ in 1772, when Tej Singh, from 
whom the present zamindar is descended, was installed 
in his place. Tej Singh traced his descent from A  jab 
Singh, the junior brother of K irat Singh, from whom 
the defendants are descended, and was selected 
because he had gone over from Mukund Singh, in 
whose service he had been, and joined forces with 
the Company in driving him out. According to tra
dition the two brothers, Singdeo Singh and Bagdeo 
Singh, were Rajputs who came from another part 
of India and conquered Ramgarh, and it was only 
natural that, when the jimior brother, Bagdeo Singh, 
acquired the mmindari he should have made provision 
for the descendants of his elder brother. The senior 
brother, Singdeo, or his descendants, might, of course, 
have acquired an independent zamindari of their 
own • but there is no evidence that they did so, and 
the presumption arising from the inclusion of the 
villages in the Ramgarh zamindari is that they did 
not. " ■ "
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1930.

Except as to the two villages of Dharguli and 
Challmsa in the Rampur Pargana the defendants have 
really no case. As regards these two villages, it is 
said’ for the defendants that the annual rent of 
Rs. 1,387-1-9, shown in th.e> hJiewat, arises out of the 
other villages belonging to the defendants, which are 
all in the Pargana Markacho, and that the entries in 
the hhewat in which this sum appears as ineludihg 
the assessments on Dharguli and Chalkusa, are 
incorrect, as they are M A w y  or revenue-free proper
ties which were acquired independently by the 
defendants' predecessors, and never formed part of 
the Ramgarh zamindari. The Subordinate Judge has 
taken this view, and has found that the defendants 
have proved by their exhibits F  and B, that these 
villages do not belong to the Ramgarh R aja, but are 
the revenue-free property of the defendaiits.
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Assuming, however, in the defendants’ favour, 
as the evidence appears to afford some reason for 
thinking, that the defendants are right in saying that 
the rent of Us. 1,387-1-9. arises from the villages in 
the Markacho Pargana, and that the villages of 
Dharpjuli and Chalkusa in the Pargana of Rampur 
do not bear any assessment, still, exhibit F, the 
defendants’ own exhibit, shows clearly that these two 
villaĝ es were formerly assessed to revenue as part of 
the Ramgarh zemindari. As is well known, the Mogul 
rulers were in the habit of keeping accounts of the 
actual as well as the hlianil or standard jama of the 
villages as to which they had made temporary settle
ments of the revenue, and this system was continued 
by the East India Company. Exhibit F described as 
“  Settlement Register o /  Pargana Bamgarh from 
1760 to 1790,”  shows that these two villages were 
entered in the name of Maninath Singh, who was the’ 
Raja of Eamgarh in 1790/ as proprietor. It shows 
also that these two villages had formerly been assessed 
to revenue in the time of Bishun Singh, the Raja who 
died in 1763, but thM in the time oi Raja Maninath 
Singh they were entered in the accounts without any 
jama being shown against them.

This goes to show that prior to the time of Tej 
Singh, Dharguli and Chalkusa formed part of the 
Ramgarh zamindari, and that the Ramgarh Raja had 
the same proprietary rights in them as in the rest 
of hi  ̂zamiiidaTi. I f this be so, it does not appear how 
a subsequent remission of land revenue, whether 
authorized by the Government or not, could affect the 
proprietary rights of the zamindar.

It is stated by Major Sifton, the Settlement 
Officer, in his order dealing with Dharguli, that Eateh 
Sin^h and Bechii Singh belonging to tlie defehdahts’ 
family, were two of the principal lieutenants of Tej 
Singh, when he invited the Company's assistance and 
defeated Mukund Singh and obtained ^ e  gadi. Tej 
Singh may well have rewarded them by a grant of
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other villages in addition to their Markacho estate 
and by allowing them to hold such villages without 
paying jama. So long as they paid their own jama 
to Government according to the terms of their fatta, 
zamindars were at liberty to collect or not to collect 
the jama payable to them by those holding under them, 
as the jama or land revenue had been alienated to 
them for the duration of the settlement, but they 
could not any further affect the Government’s right 
to its land revenue. Therefore, at the decennial 
settlement of 1790 Government could either have 
reassessed these villages and included the assessment 
in the assets with reference to which the zamindar’s 
jama was fixed, or have left them imassessed or 
lalcMraj; in which case the zammdar was prohibited 
by the terms of his patta from assessing them.

In their Lordships’ opinion these considerations 
are material with reference to the other document on 
which the defendants rely, exhibit B, Mr. Dallas’s 
srniad of November, 1791, remitting the revenue of 
Dharguli and Challoisa and two other villages which 
are not the subject of this suit—

“ (Seal of) Mr. George Dallas, Madarul Muham (principal manager) 
of the East India Company, tlie best of tradere, under Empeior 
Shah Alam, the victorious (illegible).

“ To the brave Ihakur Fateh Singh and Thaitur BeoHu Singh. 
j\fay you live in comfort. I had called you giving you asatirances. 
Thereupon, j-ou had sent Thakur Bechu Singh and Babu Medni Singh 
to me, as ordered by me. Both of them appeared before me. Both 
of them settled the entixe landed property as xt was ordered by me, 
and submitted the settlement papers to me. Therefore I  am highly 
pleased with yo\i, as you have carried out my orders, and I have conie 
to know well that you are great well-wishers of the Company. Bearing 
this in minjd, taking into consideration your loyal services and being 
pleased with you, I  remit the rent of the four Chhajan (?) villages, 
which belong to you, in favour of you; and your children. ITo one 
should, in {utuie, ever make a claim in respect of the rent of those 
four villages.

“ Mauza Dhurguli—1, Mauza Sariya—1.

Mauza Bagdo— 1, Mauza Jalkusa—1.

“  The 7th Aghan Badi, 18, (torn) Sambat, correspondinar to the 4tl( 
November (tom) ^1.’ *
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The Appellate Court 'have held this dociiment tc5 
be genuine but invalid, as infringing the rights of 
the mmindar under the paita of 1790. Their Lord
ships are unable to share this view. They find it 
difficult to believe that the Collector, merely because 
he was pleased with Fateh Singh and Bechu Singh 
for following his advice in coming to a settlement with 
their ryots and in consideration of their former 
services, would have taken upon himself to remit land 
revenue to which the mmindar was entitled under his 
fatta. It appears to them much more likely that, 
as contended before the Appellate Court, these villages 
were treated as lahliiraj and left unassessed at the 
decennial settlement. In that case, more especially 
if no grant of exemption by Government was forth
coming, the Collector may well have felt himself 
authorised by virtue of the authority vested in him, 
either to resume the revenue and assess the villages, 
or for tlie reasons mentioned in the sanad; to regularise 
the existing situation by making, on behalf of the 
Government, a formal remission of the land revenue.

It is, however, in their Lordships’ opinion, quite 
immaterial for the purposes of the present case, 
whether or not Mr. Dallas granted the alleged remis
sion, and whether or not he had authority to do so. 
The remission by the Government of its right to the 
land revenue of these villages could in no way affect 
the Ramgarh Raja’s proprietary rights in these 
villages or his right as against tenure-holders under 
him, to claim the ownership of the minerals in them.

In their Lordships’ opinion the appeal fails and 
should be dismissed, and they will humbly advise His 
Majesty accordingly. The appellant must pay the 
respondent’s costs of the appeal.

Solicitors for appellant: Watkins and Hunter.

Solicitor for resBpndept: SQlimt&r, India 
Office, ■' ■


