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1%%0. _ premium paid to insure the _property against risk of
Mamarsss- damage or destruction. It is quite clear in this case
ommass o that the premium could not he deducted unless it had
P ¢t been actually paid. Similarly in respect of para-

Comis.  graph (IV) which allows the deduction of interest on
stoxr or mortgages or charges, the deduction may not be made
' Iggiff\‘ unless either the intevest on the mortgage or charge

omsss. has actually been made or unless the assessee is under
a legal liability to pay the interest. I would, there-

%‘;ﬁg;i‘ fore, answer the question put to us whether allow-
* ance of collection charges is to be made in respect of

(%3
residential houses in fixing their annual value under
section 9 of the Act * in the negative.

These two points conclude all the matters with
which we have had to deal in this reference.
We award Rs. 100 as costs to the opposite party.
DuAviE, J.—I agree.
APPELLATE CIVIL,
Before Fazl Ali and Chatterji, JJ.
1550, RAMDHARI RAI
July, 18, 37, o
5. GORAKH RAL*

Adbandonment—what  constitutes—question of fact—
inference drawn from facts found, whether question of law—
suit by tenant for possession—settlement with defendant by
landlord after the former had entered into land on his own
account—suit, whether governed by Article 8, Schedule H],
Bengal Tenancy Act, 1885 (Act VIII of 1885)—title, whether
passes on exvecution of sale-deed,

In order that there might be an abandonment within the
meaning of section 87 of the Bengal Tenancy Act, 1885, it

*Appesl. from" Appellate Decree no. 1087 of 1928, from a decision
of Babu Krishna Sahay, Bubordinate Judge of Chapra, dated the 4th
April, 1928, reversing a decision of Babu Bhuban Mohan Lahiri,. Munslf
of Chapra, dated the 15th February, 1927,
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must be shewn thai the tenant had left the village in which
the holding was situated without making-any arrangement
for payment of the rent.

Adiluddi Sheikh v. Fajel Sheilh(1), followed.

The question as to whether there has been an abandon-
ment or not is a question of fact; but inference drawn from
facts found as to whether there was an abandonment or not
is a question of law.

Monohar Pal v. Srimati Ananta Moyee Dassee(2) and
Aswuni Kumar Dhupi v. Har Kumor Ghosh(3), followed.

Where in a suit by a tenant for possession of his holding
it was found that the landlord had settled the land with the
defendant after the latter had entered inio the land on his
own account,

Held, that the suit was not governed by Article 3,
Schedule ITI, Bengal Tenancv Act. 1835.

Sheikh Moharendi v. Sheikh Aemat($) and Sheikh BEradut
v. Daloo Sheikh(5), followed.

Rakhit Mahanta v. Puddo Bauri(6) and Bheka Singh v.
Nakehhed Singh(7). distinguished.

Dwarka Chaudhuri v. Iswari Pandey(8), Haran Chandra
Barai v. Madan Mohan Barai($), Bhadai Sehun v. Sheikh
Monowar Ali(10) and Kedar Nath Mandal v. Mohesh Chunder
© Khan(1l), referred to.

Title passes to the vendee on the execution of the sale-
deed although the purchase money may remain wholly or
partly unpaid except where there is an agreement that the
sale shounld take effect only if the consideration is first paid.

{1) (1915) 19 Cal. W. N. 76, s. n.
2) (1913) 17 Cal. W. N. 802.
3) (1928) 32 Cal. W. N. 1111.
| (4) (1926) A, 1. R, (Cal)) 751.
(6) (1898) 1 Cal. W, N. 578,
(6) (1904) 9 Cal. W. N. 54.
i7).(1896) 1. T.. R. 24 Cal. 40,
{8) (1920) 58 Ind. Cas. 48.
(9) (1920) 25 Cal. W. N. 102.
(10) (19201 Cal. W, N. (Pat.) 9L.
(11) (1918} 28 Cal. T.. T, 216,
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Raju Mahton v. Hossaini Mian(1), Narain Das v.
Musammat Dhania(2), Bhona Lal Chowdhury v. W. A.
Vincent(3), Amirthativemmal v, Perigsamd Pillaitd;  and
Baijnath Singh v. Paltu(h), referred to.

Appeal by the defendants.

The facts of the case material to this report are
stated in the judgment of Chatierji, J.

C.C. Das and &. P. Sahi, for the appellants.

Susil Madhab Mullick and Gunesh Sharma, for
the respondents.

CHATTERIL, J.—This is a defendants fmff)rssa] from
the decision of the additional Subordinate Jn
Chapra reversing the decree of th é—t‘?‘a I\,f’hnszf of
Chapra dismissing the suit of the plaintiff for an
adjudication of his  title and for TeCOVERY oF DOSHEsSIoN

o

after redemption of a zarpeshgi of defendant no. 7.

rs
[y

Shortlv the plaintiff’s case was that the Lmds. in
suit formed the holding of one Khevali Rai who went
out on a ptlo"rmwm soTIe tz ne bamr the\ recent survey

f_, cuihw,-

tion and the pauvmen «)f rent to liis
1 to 3 and that during his absence ¢
in breach of trust got u setdemeut of the I,:—mds fmm
the Bettiah Court of Wards and came to be recorded
in the survey as tenants of the hoiding. Kheyal
returned in 1919 and transferred his rwhts for oood
and valid consideration, to the plaintiff by a kel ala,
dated the 14th August, 1819. Part of the iands was
subject to a zarpeshgi for Rs. 60 in favour of
defendant no. 7. The plaintiff tendered the money
to him but he refused to accept setting up the title
of defendants 1 to 3. The nlam’aﬁ accordingly
brought his suit on the 3rd December, 1926, for an

(1) (1920) 59 Ind. Cas. 171.

(2) {1915) 1. L. R. 88 AlL 154.

(8) (1922) A. I. R. (Pat.) 619.

(4) (1907) I. T.. R. 82 Mad. 325.
(5) (1908) I. L. R. 80 All 125,
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adjudication of his title and for redemption of the
zarpeshgi of defendant no. 7 and for possession.
The appellants contended that the claim was harred
by general and special limitation and that about 16
or 17 years ago Kheyali Rai had left the village and
had become a Fakir. They denied that they ever
undertook to manage the cultivation or to pay the
rents for him and set up a title hy adverse possession
for more than 12 years. The proprietor had treated
the holding as abandoned and had settled the land in
suit with the defendants in March, 1917. After
Kheyali left his lands were parti for a year and then
the defendants took possession. Defendant no. 1 was
the heir and representative of Kheyali Rai. The
plaintifi’s kebala was without any consideration and
was a mere device for gambling in litigation.

The learned Munsif held that Kheyali Rai left
the village in 1914 and then the land was parti for
about a year and in 1916 the defendant no. 1 took
possession and on the report of the patwari the
Bettiah Raj settled the lands with him on the 26th
March, 1917. Kheyali had made no arrangements
for the cultivation of his lands or for the payment
of the rent. The proprietor had every right in the
circiunstances to treat the holding as abandoned and
the defendants had acquired a good right to the land
by the settlement obtained from the proprietor. He
held that no consideration had passed for the kebala
set up by the plaintiffs; it was invalid and without
consideration. As the landlord was instrumental in
Kheyali Rai’s dispossession the claim of the plaintiff
was barred by special limitation under Article 3 of
Schedule III of the Bengal Tenancy Act. He
accordingly dismissed the suit. On appeal the
Additional Subordinate Judge held that Kheyali had
left the village in 1912 and rent was being paid on
his behalf probably by Nawjad Rai. As the payment
of rent had been arranged before he left there was
no abandonment and the Bettiah Raj was not entitled

to treat the holding as abandoned or to settle the
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1980.  1ands with the defendants. Kheyali had a subsisting
‘Rawpmam bitle as also possession when he executed the Lehala
Rar  Exhibit 5, in favour of the plaintiff who had, theve-
GOQ;KH fore, acquired good and valid title. The defendants
Bar,  heing third parties had no right to challenge the
t\eb;ﬂa on the ground of non-payment of consideration

Csrzsmis, and even if any pOI‘flO’l of the consideration money
was laft unp 1id the defendants as the reversioners of

Kheyali Rai had lost all rights to recover by lapse

of time. The special limitation under the Bengal
Tenancy Act did not apph as the proprietor never

had the intention of causing dispossession and the
settlement was based upon 2 false and misleading

report of the patwari. The limitation in the case

was that of 12 years and the suit was gquite in time.

He, therefore, decreed the appeal and the plaintiff’s

suit. It is against this decree that there is this

second appeal by the defendants.

The crucial point in the ease is whether there was
abandonment bv Khevali; that he had left the village
on a pilgrimage is an admitted fact but the dlsputed
question was as to when he left the village and
whether he made arrangements while so lecwmg for
cultivation of the land and for payment of the rent.
The learned Subordinate Judge had found the point
against the defendants. The only question 1is
whether this amounts to such a finding of fact as
is binding on us in second appeal. Mr. C. C. Das
on behalf of the appellamts contended that the learned
Subordinate Judge in coming to the said finding has
misdirected himself inasmuch as he came to his
decision on two statements of Kheyali Rai, Exhibits

7 and 5, showing the period for which he had gone
out Exhibit 7 was an application by Kheyali to
the Bettiah Raj for mutation of his name in place
of Nawjad Rai (defendant no. 1) and this application
was dated 29th August, 1919. In it he stated that
he was out on a pilgrimage for 4 or 5 years. The
other statement was contained in the kebala (Exhibit
5) which is dated 14th Aungust, 1919. In it he stated
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that he had gone out for some seven years and from
these two statements the learned Subordinate -Judge
came to the finding that Kheyali had gone out some
time in 1912 disagreeing with the Munsif who had
neld that Kheyali had gone out in 1914 and had given
reasons for his finding. It was contended that
though the earlier statement was that contained in
Exhibit 5, yet Exhibit 7 was the later statement and,
at any rate,-the two being contradictory the learned
Subordinate Judge was not justified in giving pre-
ference to the statement in Exhibit 5 as he had given
no reasons why the statement in Exhibit 7 had been
discarded and which statement did justify the finding
of the learned Munsif that Khevali had left in 1914.
It was also urged that the learned Munsif had gone
into details and had come to his finding on an
appreciation of the oral and documentary evidence in
the case and the learned Subordinate Judge in appeal
had not displaced any of those findings though the
judgment was one of reversal. e accordingly urged
that the matter is oue which is open to be challenged
even in second appeal. Now, it appears that the
learned Subordinate Judge had not hased his findings
merely on the two statements, Exhibits 7 and 5, but
he gave other reasons also. e came to hold that
there was nothing to show that Kheyali was in the
village from 1912—18 and the counterfoils of the
Bettiah Raj (Exhibit 4) did show payment of rent in

respect of the holding during the years 1320—-1322

Fs., i.e., from 1913 to 1915, and that made it clear
that arrangement for payment of rent.had been made
by him before he left. The plaintiff had led oral

evidence about the arrangement for the payment of

rent. The patwari had concealed the fact of remt
being paid for those years while making his report
and as Nawjad Rai was the nearest reversioner it
must have been he who paid the rent in question. The
patwari had made a misleading report colluding with

the defendant no. 1 who is a peon in the serviee of
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intending not to return it was only likely that Nawjad
"Rai (defendant no. 1) would apply at once to get his
name mutated in respect of the holding. The revi-
sional survey operations were soon to begin and it
was considered wise and proper to take advantage of
the situation and this was the reason which prompted
the patwari to make this false and belated report
only to accommodate Nawjad Rai. The mutation in
the name of Nawjad Rai had been effected after
concealing the true state of things from the Bettiah
Raj. The conduct of Nawjad Rai as evidenced by
Exhibit 2, a petition of the same date, was also
significant. Kheyali had asked for a mutation of his
own name and for the removal of the name of Nawjad
Rai, and Nawjad Rai was so much ashamed of his
imprudent behaviour and was so full of the idea of
the trust that he had abused that he yielded at once
and filed the petition, Exhibit 2, admitting Kheyali’s
statements and agreeing to his name being recorded.
Under the circumstances it cannot be urged that the
learned Subordinate Judge had come to his findings
arbitrarily in the absence of any evidence in support,
nor can it be contended that he had not taken the
findings of the Munsif into consideration in coming
to his own findings. I would hold accordingly that
the matter is concluded by the finding of fact and as
a matter of fact there was no abandonment by

Kheyali.

As to whether there has been an abandonment
or not within the meaning of section 87 is in each case
a question of fact as held in Manohar Paol v. Srimati
Ananta Moyee Dassee(t). At the same time the
inference from facts found as to whether there was
abandonment or not is a question of law as held- in
Aswini Kumar v. Har Kumar Ghosh(?). In order
that there might be an abandonment under section 87
of the Bengal Tenancy Aect, there must be a finding

(1) (1013) 17 Cal. W. N. 802, (2) (1928) 82 Cal. W. N. 1111,
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that the tenant had left the village in which the hold-
ing was situated without m aﬂmw any arrangement
for pavment of the rent [7ide Adituddi Sheilh v.
Fajal Sheikh(})]. In this case the facts did show
that Whevali Har‘ made arrangements for the payment
of rent during his absence on pilgrimage. Accord-
ingly there wa shandooment within the meaning
of section 87 of the Ben ral Tenancy Act,

Mr. C. C. Das in the next place contended fhat
the claim of the plaintiff is barred by the special
imitation under Schedule I11, Article 3 of the
Bengal Tenancy Act. e urged that in the circum-
stances it ought to have been held that it was the
Bettiah Raj who had effected the dispossession of
Kheyali Rai by settling the land with the defendants
in March, 1917. The report of the patwari might
have heen false and misleading but all the same the
proprietor, the Bettiah Raj. had acted on it and had
ordered the scttiement in the name of the defendant
no. 1 and the question is one which is quite apart
from the finding on the question of abandonment.
He relied on P‘zma Singh v. Nakchhed Singh(®) to
show that Article 3 of Schedule III of the Bengal
Tenancy Act, prescribing a limitation of two years,
is not restricted to suits against the landlord alone;
it applies to a suit brought against a tenant with
whom the land was settled ‘hv the landlord. He

eferred also to Rakhat Malanii v. Puddo Bauri(3)
to the same effect. The defendant no. 1 has been set
up as a tenant by the landlord and if the dispossession
is by him it is one really by the landlord and the
limitation would be the special limitation provided in
the Bengal Tenancy Act. The learned advocate for
the respondent nrged that these cases had no applica-
tion on the facts. The defendants’ case was that
-they entered into possession after Kheyali had left.
They had created a zarpeshgi on the 25th April, ]916

(1) (1915) 19 Cal. W. N. 78, s. .

(2) (1896) 1. T. R. 24 Cal. 40.
(8) (1904) 9 Cal. W. N. b4,
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in favour of defendants 4£ and 6 and the father of
defendant no. 5 and that was before the holding came
to be settled with them by the Bettiah Kaj in March,
1917, so that the dispossession was by them in the
first instance and they had tried to make their title
good by getting the patwarl submit a false and mis-
leading report and on the basis of that they had
succeeded in obtaining the settiement. ‘I'he proprietor
had been kept from the knowledge of the real state
of things through the devices and machinations of the
defendants colluding with the Raj patwari and con-
sent given under such circumsiances was no consent
at all. The defendants had not waited for the orders
of the Bettiah Ra] in efiecting the settlement and it
could not be said that the 1aj had at all dispossessed
the tenant Kheyali Rai. The article does not apply

where the landlord is not responsible for the disposses-

sion. The cases in support are: Dworka Chaudhuri
v. Iswari Panday(l)y, Haran Chander v. Madan
Mohan(2y; Bhadai Sahu v. Sreikh Monowar ALG);
Kedar Nath v. Mohesh Chunder(*). tle referred to
Sheikh Moharamdi v. Sheikh Asmat(’) where it was
held that where in a suit by a tenant for possession
of his holding it was found that the landlord had no
band in the ouster and he recognised the defendant
as a tenant after he had entered into the land on his
own account and had kept the plaintiff out of posses-
sion, the suit was not barred by the two years’ rule
of limitation under Article 3, Schedule III. To the
same effect is Sheukih Eradut v. Daloo Sheiki(5) where
it was held that a suit brought by an occupancy raiyat
to recover possession of his holding in which the land-
lord is no party, and there is nothing on the record
to show that the landlord had any hand in the ouster
of the plaintiff, is governed by 12 years’ limitation,
though the defendant might claim to hold under the

(1) (1920) 58 Ind. Cas. 46. (4) (1918) 28 Cal. L. J. 218.
(3) (1920) 25 Cal. W. N. 102, (6) (1926) A. I. R. (Cal)) 751.
(8) (1920) Cal. W. N. (Pat) 91. (6) (1898) 1 Cal. W, N. 578,



© VOL. X.] PATNA SERIES. 278

same landlord. In Rakhat Matanta v. Puddo
Bauri(t) there was an admitted finding that the land-
lord had set up the defendants to dispossess the
plaintiff and is, therefore, distinguishable. The case
of Bheka Singh v. Nakechhed Singh(2) is also distin-
guishable as the facts of the present case are quite
different. I hold accordingly that the Subordinate
Judge was right in holding that the case is governed
by the rule of 12 vears’ limitation and not by the
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special limitation provided for by the Bengal Tenancy -

Act in Schedule 111, Article 3.

Mr. C. C. Das finally contended that in this case
the learned Munsif had come to clear finding on the
evidence that no part of the consideration had passed;
that the kebala on which the plaintiff relied was
invalid being without consideration. The learned
Subordinate Judge on appeal had not directed his
attentior to the evidence but had decided it on the
ground that no third person had the right to question
payment of consideration made by the beneficiary of
a deed to the executant thereof. The defendant no. 1
being the next reversioner was not a mere stranger
and had every right to challenge the bona fides of the
kebala said to have heen executed by Kheyali Rai.
Rs. 900 was stated to have been the consideration out
of which Rs. 640 went to satisfy the previous dues
of the plaintifis on balikhaie and all this evidence
was found to be unreliable by the learned Muusif.
It was next stated that Rs. 200 had been paid in cash
to Kheyali Rai as he was about to go out on another
pilgrimage. The evidence relating to this had also
been found to be unreliable and as for the rest of
Rs. 60 payable on the zarpeshgi of the defendant no. 7
it was the admitted case that it had not been paid
even up to the date of the suit so that no part of the

_consideration had passed. He submitted that the

transaction was only sham and nominal and was not
intended to transfer title and accordingly mere

~ (1) (1904) 9 Cal, W, N, 54.
(3) (1896) I. L. B. 34 Cal. 40.
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execution and registration of the deed of sale does
not necessarily indicate the transfer of ownership.
‘Where neither the deed of sale nor possession of the
property soid is delivered to the vendee and no con-
sideration passes, the mere registration of the deed
of sale does not operate to pass the title to the vendee
[vide Rajuw Mahion v. Hossaini Mign(i)]. The
learned advocate for the respondent replied that the
title passes on the execution and registration of the

deed though the purchase money may remain wholly
or partly unpaid except where there is an agreement
that the sale should take effect only if the considera-
tion is first paid and no such point was either taken
nr proved in the case. Reference may be made io
Narain Das v. Musammat Dhania(®); Bhonw Lal
Chowdhury v. W. A. Vincent(®) and A mirthathammal
v. Periasami Pillai(%).

It has also been held that-after the completion of
the sale by the registration of the instrument of trans-
fer the purchaser can maintain a suit against the
vendor for possession of the property sold notwith-
standing non-payment of the purchase money [wvide
Baz]nat/z Singh v. Pattu(®)]. On registration of the
sale deed the vendee takes a good title although the
deed containg fictitious entries in respect of part of
the alleged puldmse money. The plaintiff had
produced Exhibit 5, the original kebala, which he got
from Kheyali who had also the subsmumg title to the
land conveyed. Even if any part or the whole of the
consideration remained unpaid the vendor had his
appropriate remedies for recovery thereof by suit or

enforcing the statutory charge under section
55(4) (b) of the Transfer of Property Act.

On the facts of the present case and the state of
the evidence I am disposed to hold that the learned

(1) (1920) 59 Ind. Cas. 171.

(2) (1915) T. L. R. 88 All, 154.
(3) (1922) A. I. B. (Pat.) 619,
(4) (1007) 1. L. R. 82 Mad. 825,
(5) (1908) I. L. R. 80 All, 125,
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Subordinate Judge was right and the contention of
the learned Counsel on hehalf of the appellant cannot
succeed. These heing all, the contentions raised
are found against the appellants. The appeal
accordingly is dismissed with costs.

Fazy Avr, J.—I agree.

Appeal dismissed.

REFERENCE UMNDER THE INCOME-TAX
ACT, 1822,

Before Terrell, C. J. and Dhavle, J.
MAHARANT JANKI KUER
.

COMMISSIONER OF INCOME-TAX, BIHAR AND
ORISHA*

Income-tur Act, 1922 (dct XI of 1922)—royalties for
preparing bricks, whether assessable to income-taz.

Sums received on accouuntb of royalties for preparing bricks
are assessable to income-tax just as royalties on quarries or
royalties on coal.

On the assessee’s land there was a quantity of earth which
was suitable for brick-making and licenses were granted to
brick-makers to erect brick kilns upon the land in question
and to take away brick earth and use it for the making of
bricks. The assessee received remuneration in respect of the
licenses which were granted at a rate of rent.

Held, that the income s0 derived was taxable.

"Secretary of State in Council of India v. Sir. Andrew
Sooble(1) and Roberts v. Lord Belhaven's Egecutors(2),
distinguished.

*Miscellaneous Judicial Case no. 119 :of 1928. Reference undeyr
section 66(2) of the Income-tax Act of 1922, made by the Commissioner
of Income-tax, Bihar and Orissa, dated the 1st November, 1998,

(1) (1903) A‘p. Cas. 299 (303). (2) (1925) 9 T. C. 508,
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