
decisions is clearlv apDlicable in th e  present ease and 
that by tlie reliefs which he claiiiied iii the suit of 
1911 Barhamdeo Rai reYlYed the equity of redemption Konu 
in the original rxiortgagor. T: ̂ ®  ̂ PiAr.J UEWAL

The result is that the decision of the Miin.sif was 
ri^ht and the appeal must be decreed and the deerce  ̂
of the Subordinate Judge on remand set aside and 
the decree of the Mimsif restored. The appellants 
are entitled to their costs of the appeal.

C'HATTEBJEE, J.—I agreo.
Aj^peal decreccL

VOL. S .]  MTNA' SESIES. 203

APPELLATE CIVIL.

Be fore  Boss  and Cliatlcrjcc,  JJ.

B LTA N  SINGH .
V. 3,

ATvITAJ STNGH.^

Croicn lands— wl}ether Transfer of Propcrfij A ct, 1882 
(A ct IV  of 1882^ applies to grant cf Crown lands— Grou:n 
Grants A ct, 1S95 y  X F  o f  iS9o)— 21 aiid m  V ieL , C. lOG, 
secMon iG~—2'2 and VicU, G. ‘i:l— dced, whether ncccssaru 
ill order to transfer the ownership of Croivn latids.

XTnder aection 40, ■21 & 22 Fkrt., 6*. lOG the Secretary of 
State in Gouncil was empowered to sell and dispose of ali real 
and personal estate vested in Her Majesty under that Act • and 
any conveyance or assurance of or concerning' any real estate 
to be made by tile authority of Secretary of State in Couiieil 
might be made under tiie hands and seals of lliree nieiiibers 
of the Council. Doubts haYirig arisen ‘ ' as to tlie proper 
mode of the execution of contracts entered into: by the 
Secretary of State in Gonncil pursaant; to tlis provision of

*  Appeal from Appellate DeLM'ee uo, 107B r f  lV!2Bv froia n decisitm 
oE Maiiliivi IhuDza, Sulioviliuale Jiulge of Gnva. dateJ llie
of M ay, 192S, settuig aside a decMsioii cf M r .  Kaiyid Itaziuddixt»
M uusif of Jelianabad, dated Uie 22iid o f A pril, iy2T, ’



UUPAN
Singh

V .

1030. section 40 of the said Act ” , an amending Act, 22 & 23 
Viet., G. 41 was pa.ssed, in which the officers are designated 
who are vested with powers to sell and dispose of all real 
and personal estate in India for the time being vested in

A khaj Her Majesty.
S i n g h .

Held, (i) that the Transfer of Property Act, 1882, does 
not apply to gi’ants of Crown lands;

(ii) that a deed duly executed by the of&cers named in 
22 & 23 V iet., G. 41, is necessary in order to transfer the 
ownership of Crown lands.

’Appeal by the defendants.
The facts of the case material to this report are 

stated in the indgment of Boss, J.
Manokar Lai, A. K. Mitra and S. S. Prasad 

Singh, for the appellants.
Sir Sultan Ahmed and B, R. Kazimi, for the 

respondents;
Eoss, J — The land with which this suit is 

concerned consists of 12 bighas 18 kathas 10 dhurs 
falling into two parts, one of 2 bighas 2 kathas and 
the other of 10 bighas 16 kathas 10 dhurs in mauza 
Hasanpur Pipra. This land formerly belonged to one 
Sansar Singh and others and was acquired by the 
Government in or about the year 1881 for the purposes 
of a road; but it was-decided in 1891 to return it 
to the proprietors and notice was given to them of 
this intention. The plaintiffs are the descendants of 
Sansar Singh and their case is that he re-acquired 
the 2 bighas 2 kathas for Rs. 51-9-6 and that, as 
neither he nor the other proprietors took back the rest 
of the land, he obtained it on lease from 1892 to 1908. 
It is part of the plaintiffs’ case that Sansar Singh 
settled the land with the plaintiffs as raiyats with a 
rent of Bs. 1-8-0 a bigha. In 1908 Sansar Singh 
surrendered. M which was then taken up by one 
Btidhan L ai: but according to the plaintiffs Biidhan 
Lai never obtained direct possession of the land which 
was in their hands and eventually he transferred his
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lease to them. That lease had been for a term of ___— 1
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five years from 1908 to 1912, but the plaintifis Bupan
continued to hold the land paying rent to the Govern-
ment from 1913 to 1923. On the 27th of March,
1923, 10 high as and odd land was sold by public skgh.
aiition by the Collector o f Gaya and purchased by j
the defendants. As the plaintifis were unsuccessful ’
in a case under section 144 of the Code of Criminal
Procedure they brought this suit for a declaration
that the 2 bighas 2 kathas aforesaid are their pro
prietary interest and that the 10 bighas 16 kathas 
and 10 dhurs are held by them in raiyati and kashtlcari 
right at a rent of Es. 1-8-0 a bigha, and for possession 
on these terms. There were other reliefs claimed 
with which we are no longer concerned. The 
defendants denied that the plaintiffs had either 
proprietary or raiyati “ interest in any of the lands 
which had been recorded in the record-of-nghts as 
Crov/n land (Kaisari-Hind) and that they had acquir
ed good title by their purchase from the Collector.

The learned Munsif dismissed the plaintiffs’ 
suit He held, as to the 2 bighas, that the documen
tary evidence was insufficient to prove the plaintiffs' 
title; and, as to the 10 bighas and odd, he observed 
as follows:

“ But at the time of arguments the plaintiffs saw tie impossi
bility of proving this issue inasmuch as , the survey khatian does 
not record the plaintiffs as occiipaney tenants for any portion of 
the disputed area. Moreover when the entire land had once become 
klias mahal acquired by Government for a public ptirpose the plain
tiffs could not acquire occupancy rigM against the/wish of the 
Collector of Gaya. For these obYious reasons as well as for want 
of sufficienfc evidence, the: plaintiffs at the time of arguments gave 
up this issue add confessed that In fact the\ had; acquired no oecupaney 
right in the 10 bighas 18| kathas clt of the disputed area.”

1'he Subordinate Judge reversed the findings of 
the Munsif on both points, held, with regard to 
the 2 bigftasi that the notiee (Exhibit 2) went to ahow; 
that this land had already been sold to Sansar Siugh 
and the chaian, dated the 16th of January, 1S02.

 ̂ (Ext. 2 a) proved that Sansar Singh had paid the 
price o f th^e 2 bighas. He alscT held that tiie



Ai'-nAj
SixGir.

1930. witnesses proved tlie possession of SansaA’ Singli ov(»i’ 
tbib= land from that time onwards and he was of 

SixGH oniriion that no deed of sale was necessary, brc.siir--c
the value of the land was less than Es. 100. As to 10 
bio-has odd he referred to the receipts produced by the 
plaintifs and in his opinion they w'ent to t)rove that 

■Ross, J. tlie Government accepted rent for the disputed 10
bighas from the plaintiffs. He also took in evidence, 
in appeal, two judgments (Exts. 6 a and 6 h) showing 
that Budhan Lai had sued the plaintiffs for rent of 2 
bighas 1 katha 12 dhurs in 1909. He differed from 
the Munsif on the question of law and held tha*t 
section 116 of the Bengal Tenancy Act did not apply 
to tliese lands Avhich were acquired before the passing 
of the Land Acquisition Act of 1894; that there was 
no legal obstacle to the acquisition of occupancy ris'hts 
and, as it was proved that the plaintiffs had all along 
been in cultivating possession from 1892, he held 
that they had acquired a right of occupancy. His 
decree was a decree for the whole area of 12 bighas 
and odd as raiyati land on a rent of Bs. 1-8-0 a bigha. 
The defendants have appealed against this decision 
and there is a cross-objection by the plaintiffs with 
regard to the 2 bighas on tbe ground that as the 
Subordinate Judge had found that Sansar Singh had 
re-acquired the proprietary right, the plaintiffs coiild 
not be held to be raiyats under an obligation to pay 
rent for this portion of the land.

I ?hall deal first with the 2 bighas of the pkit. 
Learned Counsel for the appellants contended that 
the notice (Ext. 2) and the chalan (Ext. 2 a) did 
not conytilute a deed of title and that the learned 
Subordinate Judge has not given effect to the presanip- 
tion arising out of the entrv in the record-of-rights 
and has overlooked altogether the fact that »in a 
proceeding under section 103 of the Bengai Tenancy 
A t̂  ̂aiui in ihê  ê  ̂ section 144 of the (.'ode
ot’ Xyriminal Procedii.re the plaintiffs made no claim to 
tliis Ia,n(i as proprietors. He also contended that 
the evidence of possession is immaterial, because this,
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wa? Crown land and title by prescription coul'j rot 
be obtained in less tlian sixty years. In my opinion 
these arguments are substantial; but the ease is skgh 
concluded against the plaintiffs by the absence of any 
docimient of title. It Avas not contended for tlie 
.plaintiffs that-the notice (Ext. 2) was tucli a document, 
nor could it be, because it merely states that Sansar Ttoss. j, 
Singh had applied for this 2 bighas and the notice 
which was given to one Khelawan Singh, informed 
him that unless he applied to get back the remaining 
land Sansar Singh had prayed either for its purchase 
03? its settlemeiat. The learned Subordinate Judge 
was in my opinion in error in saying that no deed 
was necessary because of the terms of the Transfer 
of Property Act. The Transfer o f Broperty Act has 
no application to grants o f Crown land; Act X V  
of 1895. Under section 40 of SI & 22 Viet., C. 106 
(The Government of India Act then in force) the 
Secretary of State in Council Avas empowered to sell 
and dispose of all Seal and Personal estate vested in 
Her Majesty under that Act; and any conveyance or 
assurance o f or concerning any real estate to be made 
by the authority of Secretary of State in Council 
might be made under the hands and seals of three 
members of the Council.- Doubts having arisen “  as 
to the proper mode of the execution of contracts 
entered into by the Secretary of State in CouHcil 
pursuant to the provision o f section 40 of tlie fc-aid 
Act , an Amending’ Act .0̂  & 23 Viet., C. 41 was 
passed in which the officers are designated who are 
vested with powers to sell and dispose of alb real and 
personal estate in India for the time being vested in 
Her Majesty* These officers include any officer for 
the time being entrusted with the Government charge 
or .care of any district hi indi?^ i and the proper officer 
in the pr^ent case was the Gollector o f Uaya. It 
seems to follow ■ from this provision that a deed w-as 
necessary, duly executed by the Collector of Gaya/ 
in prder to transfer the ownership of this land. 
such deed was executed and on the contrary we iind 
that tlio Collector sold the land in 1923 to the
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defendants. It seems to me, therefore, that the plain- 
Rdpan tiffs have failed to prove their title to the 2 bighas.

The aTs:iiment with reg-ard to the 10 bie^has was 
A khaj that the learned Subordinate Judsre has failed to 

Singh. consider the caDacitv in which the plaintiffs were in
Ross, J. possession of this land. The learned Government

Advocate, for the respondents, ar^ned that the plain
tiffs had been in continuous Dossession ever since 1892; 
that as Sansar Sing*h was thicadar the plaintiffs were 
tenants from 1892 to 1908: that they paid rent also 
to Budha.n Lai and that they had, therefore, acquired 
an occupancy right. It seems to me that this is a 
complete misapprehension of what has been proved in 
the case. The learned Subordinate Judge rested his 
decision raainlv on the receipts. He referred to a 
niimber of receipts for rent paid by Sansar Singh and 
also to a number of receipts of rent paid by the 
plaintiffs for the years 1920 and 19^1. Now Sansar 
Singh was admittedly not a tenant but a thicadar of 
this land. It is not the plaintiffs* case that he was 
the tenant. The plaintiffs’ case is that he settled the 
land with them, but o f this there is no proof what
soever, documentary or otherwise; and it is difficult 
to understand how, if  Sansar Singh took this land 
as thicadar, members of his joint family could be 
tenants thereof. Now Sansar Singh surrendered his 
lease in 1908 and, therefore, all rights in this land 
so far as he was concerned came to an end. There 
is no proof that plaintiffs paid rent to Budhan Lai 
at the rate of Rs. 1-8-0 a bigha. The judgments 
(Exts. 6 and 6 a) on the contrary show that a decree 
was passed against them in respect of 2 bighas and 
odd for produce rent. However that may be, it is 
the plaintiffs’ case that they took over Budhan Lai's 
lease and they have continued ever since in the capa
city of lessees and have paid rent at the leasehoid 
rate. There is nothing in the evidence to indicate 
that the plaintiffs held this land as raiyats at a rent 
o f Bs. 1-8-0 a bigha and the only evidence that they 
held any of the lands as raiyats is 4he judgments,
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(Exts. 6 and 6 a) which relate only to 2 bighas and 
odd and are inconsistent with the plaintiffs'^ present 
case. Learned Counsel objected to the admission of singh 
these documents in appeal on the gionnd that the 
defendants were given no opportunity to produce 
rebutting evidence. This is a serious objection; but 
nothing very much turns on these judgments w h i c h  ^^oss, J. 
help the defendants as much as the plaintiffs. The 
evidence upon which the Subordinate Judge relied, 
therefore, does not lead to any legal conclusion that 
the plaintiffs were raiyats; nor indeed is there any 
finding that they cultivated the land as raiyats and 
no ground is disclosed in the judgments for the conclu
sion that occupancy rights had been acquired. On 
the contrary the documents relied upon by the Sub
ordinate Judge merely show that the plaintiffs and 
their predecessors had this land in lease from the 
Collector of Gaya. The lease came to an end and 
the Collector sofd the land. It seems to me that the 
plaintiffs have no title whatsoever to remain in 
occupation. This conclusion is consistent with the 
entry in the record-of-rights and with the admission 
made by the plaintiffs’ pleader at the trial. It was 
contended by the learned Government Advocate that 
that admission rested ultimately on an erroneous view 
of section 116 of the Bengal Tenancy Act or, at 'all 
events, that that view was so interwoven with the 
question of the effect of the evidence that the admis
sion cannot be taken to be an admission on a question 
of fact. I  have quoted what the Munsif says on this 
point in Ms judgment; and it seems to me that the 
admission rested as much on the reeord'of-rights and 
the insufficiency of the evidence as on the pleader’s 
view of section 116, and that this admission was an 
admission of fact as well as an admission on a point 
of law.

On both these grounds then I  think t^^ the 
decision of the Subordinate Judge with regard to the 
10 bighas odd is wrong. The result is that the appeal 
must be decreed with costs and the plaintiSs ' suit
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disiDissed with costs throughout. Tlie cross-objection 
~RciS~ dismissed.

C hatterjee , J .— I  agree.

A f'peal decreed. 
Cross-objection dismissed.
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Boss, J-

APPELLATE CIVIL.

Before Ross and Scrnopc, JJ 

F O O D E N IS A H

19C0. V.

AZHAE HUSSAIN KHAN.*J u l y ,  S, *J.

jllcrtgage— suit for redemption of usufructuary mortgage 
— yleti of absolute title on the basis of purchase— alternative 
pica for being re-imbtirsed for payments of rent payable hy 
plaintiff—suit dccreed—mortgagee, whether forfeits his
statutory right— Transfer of Property Act, IQSQ̂  {Act IV  of 
1882), section 72.

Ill a suit for redemption of a usiifiuctuary mortgage, the 
defendant cciitended first, that aUliongh he had originally 
been a asufnictuary mortgagee, he had h'ecome absohite owner 
of the mortgaged property and secondly, that even if the 
plaintiff be deemed entitled to redeem the mortgage, he could 
only redeem on the terms of repayuig not only the original 
loan but the amount that the defendant had paid as rent 
wliidi, mider the terms of the bond, the plaintiff was to 
pay. The first plea failed and a decree was passed for 
redemption on repayment of the original loan and the amount 
of rent paid by the defendant with interest.

Held, that the mere fact that the defendant set up an 
absolute title in himself in repudiation of the title as mort
gagee, could not take away his statutory right under section
72, Transfer of Property Act, 1882, to be re-imbursed for

' :  ̂ Decree no. 881 of 1928, frnm- a deciision
cf Babu i'liaiiuidi-a Lai Sen, Additional District Jt'dge of MuzaffarpiirV
dated tlie 2nd of IMavch, 1928, modifying a decisicn of Enbu Saclundra 

Gun|[uJy, Munsiff of ilajipiir, dated the IXtli <jf March, 1927.


