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under execution but which was connected with the 1930

decree under execution as in Awmpiz Lal v. Murli- — -
dhar(l), or a case where the application had been prussp
against the widow of the ]1‘dmn€nt -debtors who was  Sauv
not 11 possession of his estate and was not the right . =

person to be proceeded agalnst—=Ganeshwar quh V. PowpmARO
Than Mal(2). These are cases in which relief could Kuer

be given if a formally correct application was made
Here the application was for a relief which it had
been decided by the High Court could 110t be given
and which was e*vtue:f cutside the law. This case
falls, in my opinion, within the prineiple of the
decisions which were cited by the appellants; and the
application of the 81st of March, 1924, was not
available to save limitation.

Appeals nos. 218 of 1928 and 48 of 1929 must,
therefore, be allowed and ths order of the Court
below set aside and the execution case dismissed with
costs throughout. Appeal no. 206 of 1928 is dis-
missed but without costs. The cross-chjection is also
dismissed.

Ross, J.

CuaTTERIEE, J.—I agree.

Appeal nos. 48 and 218 allowed.
Appeal no. 206 and cross-objection dismissed.
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precedent—econstruction of . vernacular  documents—Official
translation.

A Hindu governed by the Dayabhaga died in 1869 having
executed a deed by which, after stating that it was necessary
for him to have an adopted son to inherit his zamindaris, he
authorised his wife, then thirteen or fourteen years of age,
to adopt his half-brother and if there was (as was the case)
an obstacle to her doing so, then to adopt whom she wanted
with the permission of his (the husband’s) father, and to put
the adopted son into possession. The widow made an
adoption in 1885 without the permission of her father-in-law,
he having died in 1873.

Held, that as the paramount intention shown by the deed
was not to obtain the spiritual benefits arising from an adop-
tion but to have a son to inherit, the permission of the father
was a condition precedent, and the adoption accordingly was
invalid.

A power to adopt must be exercised strictly in accordance
with its terms, and the rules prevailing in England as to the
construction of powers are applicable thereto.

Chowdry Pudum Singh v. Koer Oody Singh(1), Surendra-
keshav Roy v. Doorgasundari Dassee(2) and Amrito Lall Dutt
v. Surnomoye Dasi(3), followed.

In construing a document, whether in English or the
vernacular, the fundamental rule is to ascertain the intention
from the words used; the circumstances are to be regarded
but only to show the intended meaning of the words used.
The outlook and social customs of an Indian, and the fact
that documents in the vernacular are often expressed in loose
and inaccurate language, are circumstances to be regarded
for that purpose, and thus somefimes a meaning more
extended or restricted than the literal meaning may have to
be given to particular words in vernacular documents provided
the context justifies doing so. '

Narasimha v. Parthasarathy(4), referred to.

(1) (1869) 12 Moo. I. A. 850, 854.

(2) (1801) I. L. R. 19 Cal. 518; L. B. 10 I. A. 108, 122,

(8) (1900) T. L. R. 27 Cal. 906; L. R. 27 T. A. 198. ,
o 5(4)7 2(1913) I. L. R. 87 Mad. 109, 291 to 223; T. R. 41 I A. 51,

o] .
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The practice of the Judicial Committee is to accept an
official translation as correct.

Sasiman Chowdhurain v. Shib Nareyan Chowdhury(D),
followed.

Appeal (no. 112 of 1929) in formsa pauperis from
a decree of the Hich Court (December 16. 1927)
affirming a decree of the Subordinate Judge of
Cuttack (Auvgust 6, 1923).

The appellants instituted a suit against the
respondent claiming certain property as reversionary
heirs of Ram Gopal Bose, who died in 1869, unon the
death of his widow in 1920. The respondent’s father,
since deceased, had been adopted in 1885 by the
widow who purported to act under an authority to
adopt executed by her husband. The property in suit
had been inherited by the mother of Ram (Gopal Bose
and had descended from her to him. It was not
disputed upon the appeal that the authority to adopt
was a genuine document, and that the adoption had
been made in fact, the only question now raised being
whether it was a valid exercise of the power conferred.

The facts appear from the judgment of the
Judicial Committee.

The Subordinate Judge dismissed the suit, hold-
ing that the adoption was valid. In his view the
evidence showed that Golak Prosad was advised that
there was an obstacle to the adoption of Chema, and
that thereupon he gave the widow a general permis-
sion to adopt a stranger. The view that he gave a
general permission, however, was disapproved on
appeal by the Hi%h Court, and was not raised upon
the present appeal. :

The High Court affirmed the decree dismissing
the suit. The learned Judges (Ross and Wort, JJ.)
delivered separate judgments substantially to the
same effect. They were of opinion that the question

(1) (1021) I. T. R. 1 Pab. 805; L. R. 49 I. A, 25, 82,
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whether there was an obstacle to the adoption of
Chema within the meaning of the deed depended upon
whether at the time there was a recognized prohibi-
tion, or at least a bona fide doubt as to its validity,
and not upon later decisions, including those as to
whether a Bengal Kayastha belongs to the regenerate
castes. As Golak Prosad had taken legal advice and
received an adverse opinion there was an obstacle
within the terms of the authority. Tn their view the
primary intention of the deed was that an adoption
should be made, and that, thevefore, effect should be
given to the adoption of 1885 even though the permis-
sion of Golak Prosad could not be obtained as he was

dead. C

1930, June 2, 3.—Weallach for the appellants:
The adoption of the respondent’s father was invalid.
There was no obstacle according to the shastras to the
adoption of Chema. Hindu law permits the adop-
tion of a half-brother; even if it does not in the case
of the regenerate castes, the parties were Bengali
Kayasthas, and as such were, it is submitted, Sudras.
Secondly, the permission of Golak Prosad was a
condition precedent to the adoption made, and it was
not -obtained. -

[ Their Lordships said that there were concurrent
findings that Golas Prosad had legal advice that an
adoption of Chemsa would be invalid, and in their
view that was an “‘obstacle ”” within the meaning of
the deed, whether the advice was correct or not; the
only contention which could be argued was therefore
that last mentioned by Counsel. ]

The power to adopt was in terms restricted to an
adoption with the permission of the husband’s father.
The Board held in Amrito Lol Duit v. Surnamoye
Dasi() that an authority to adopt could be restricted
by requiring the consent of a particular person, and
that if that consent cannot be obtained owing to the

(1) (1900) I. L. R. 27 Cal. 996,1002; L. R. 27 1. A.128, 134.
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death of that person the authority eannat he exercised. 1980
It is well established that an authority to adopt must P
be strictly pursued : Chowdhry Pudum Singh v. Koer  Prassn
(Oadey Szwﬁ(l) Mutsaddi Fal v. Kundan Lal(2 2),  Boss
S?z‘nb"? v. Bapu Anna Patil(3). Tn English law the oo
donee of a power to be exercised with the consent of Prassn
a nameﬁ person canuot exercise the power after that  S=
person’s death. The terms of the deed did not
indicate that the primary ohject was to secure an
adoption for the spiritual henefits arising to the
hushand, and it in clear terms made the permission

a condition. The principle applied in Survenerayana

v. Ramanna(4) consequently does not ’zpf)lv here.

Detrruyther, K.C. and Hyam, for the respondent :
The deed should be construed according to the
ordinary notions and wishes of a Hindu: Makomed
Shumsool Hooda v. Shewukram(?). The primary
motive of a Hindu in giving his widow a power to
adopt is to secure spiritual benefits, and the deed
should not he read so as to defeat that object :
Suryanarayana v. Ramanna(¥). That consideration
particularly applies here as the deed shows that the
husband knew that he was in extremis. The permis-
sion of his father was not intended to be a condition
precedent, or as necessary when owing to his death
it conld not be obtained. Had it been capriciously
withheld during his life the widow could have
adopted. The Subordinate Judge - translated the
important words °° with the opinion (or approval) of
my father;’ it is submitted that that was the true
intent.

Wallach replied.
_ June, 26.-—The judgment of thelr Lordships was
delivered b}——~

Sir Bixop MrttEr.—This is an appeal from the
decree of the High Court of Judicature at Patna,

(1) (1869) 12 Moo. I. A. 850, 854.

(9) (1906) 1. L. R, 28 All. 377, 380; L. R. 83 I. A. 55, 7.

(8) (1920) I L. R. 47 Cal. 1012; L. R. 47 I. A. 202.

(4) (1906) I. L. R. 29 Mad. 288; L. R. 83 L. A. 145.
(5) (1874) L. R’ 2 L. A. 7, 14.
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dated the 16th December, 1927, which affirmed a
decree of the Subordinate Judge at Cuttack, dated the
6th August, 1923, and dismissed the plaintiffs’ suit
with costs.

The following is the genealogical table of the
family of Ram Prosad Bose, and the parties to the
litigation claim to be his heirs.

Unam yee=:Golsk Prosad «died 26th October, 1873)=Alhadini Dasi
(1st “wife) 1 i (Zod wife).
l
1 1
Ram Prosad Bose = Alhadini aliss Gangamoni |
(died 16th Feb., 1869) (died 7th Se;t., 1820). |
|
0 T !
Gabinda Prasad  Sananda Prosad Binode Prosal Sonaton “rosad
(deed. p)f. no 1.) {pif. no. 2). {plfE. no. 3). ‘deceased\.

{
Rajendra (plff. no. 1)

"Ram Prosad Bose executed a will and also an
anumatipatra in favour of his wife Alhadini Dasi on
the 16th February, 1869.

Albadini Dasi, the widow, adopted one Krishna
Prosad in the year 1885, and he died in 1909 leaving
the respondent his only heir in possession of the
properties claimed by the appellants. Alhadini died
on the 7th September, 1920, and the present suit was
instituted by the appellants against the respondent
on the 25th April, 1921, praying for a declaration
that the adoption of Krishna Prosad was invalid, and
for the recovery of the properties in possession of the
respondent and other incidental reliefs.

There is no dispute now about the valid execution
of the will or the anumatipatra, nor is there any
dispute that Krishna Prosad was in fact adopted,
and that all necessary and proper ceremonies were
performed at his adoption.

Ram Prosad belonged to a Kayastha family, and

was governed by the Bengal School of Hindu law, and
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the widow therefore could only adopt in terms of the
anumatipatra, provided the same remained effective
at the date of the adoption.

The following is the official translation of the
anumatipatra :—

* Anumatipatra execuvted by Ram Presad Bose in favour of Alhadini
Dasi.

* This anumatipatia is exeguted by Ram Prosad Bose of Bhog-
madhab, Ph. Jajpur, district Cuttaclk, at present of Bichargunj, Ph.
Sunhat, distriet Balasore, to th: effect following:—

“ That as T was taken ill with purging and vomiting yesterday,
T found that it wes nobt Ikely that should live, In the
cireumstances T find that it is necessary that T should have
an adopted son or a snehaputra (to inherit) the zamindaries,
ete., the movable and immovabl: properties, which I have
in Balasore and Cuttack, Hence in sound mind and out
of my own free will T execute this anumatipatra in favour
of my wife Alhadini, alias Gangamani Dasi, to the effect
that sho will take an adopted son, that is, she will adopt
my father's youngest son. At present he iz called by the
name of Chema. She will take him in adoption and deliver
him possession of the aforasaid property on my death.
If there be any obstacle to take him in adoption according to
the Shastras, then he will be made a snehaputra or she may
adopt anyone els: whom she wants, with the permission
of my father, and deliver him possession as written above.
To the sbove effect I execute this anumatipatva that it
may be of use when necessary. 1/16-2-1868 ccrresponding
to Tth Falgun 1276, :

The learned Subordinate Judge, in his judgment,
translated the vernacular word ‘° matanusara '’ as
~ ““ according to the opinion or advice,”” but the official

translation of the aforesaid word is ‘“ with the

permission.”’

Mr. Justice Ross, in his judgment, accepted the
official translation in its entirety, and the other
learned Judge substantially did the same. The
practice of their Lordships™ Board is t6 accept the
official transtation as correct [Sasiman Chowdhurain
v. Shib Narayan Chowahury(t)], and their Lordships
must decide this appeal on the official translation.

(1) (1921) 1. L."R. 1 Pst. 805, 811; L. R. 49 I A 25, 81
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Both the Courts below have held that there was

an obstacle to take Chema, the testator’s step-brother,

in adoption, aund their Lordships see 1o reason to
differ from that VIew.

The substantial q_uestion before their Lordshins
for decision is whether on the t'v‘;;e construction of the
anumatipatra, eon the death of Golak Prosad, the
power to adopt given to the widow by RBam Prosad
came to an end.

In England, as also in India, even where a
document is executed in vernacular, the fundamental
rule of construction is the same. Tha duty of the
Court is to ascertain the intention from the words
used in the document. The Court is entitled and
bound to bear in mind surrounding civenmstances, but
the Court does that only to ascertain the veal intention
of the executant from the words used by him. The
surroundings of an Indian, his manners, his outlock
proceeding from different religion and social customs,
are often different from those of an Englishman.
Ordinarily documents executed by an Indian in his
own language, particularly without any professional
aid, are often expressed in loose and inaccurate
language. All these considerations have to be borne
in mind, and sometimes hy reason of these aforesaid
circumstances a more extended or restricted. meaning
may have to be given to particular words than their
exact literal meaning permits, provided always that
the context justifies it.  In short, the Court 1s ent*tled

‘put itself into the testator’s armchair.”” Once
the construction is settled, the Court is bound to carry
out the intention as expressed and no other. The
rules of construction were clearly laid down by the
Board in Narasimha v. Parthasarathy(l).

It is true that the paramount intention that often
actuates a husband to empower his wife to adopt a
son to him is religious, for, according to Iiindu

(1) (1918) 1. L "R 37 Mad 19¢, 221 to. 223; L. B. 41 I, A. 51, )

70-%o 72,
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religion, the adonted son is able to confer on him

statefi mten’ tls qrnmm”l henefits in a much

degree than his brothers or any other near as

elatlonq On the other hand, sometimes a hushs

mainly from secular motives emnm"erq his wife to e
.

-

Gopan
adopt a son or sons to continue his line of ancestors Praeis

and to mmherit hi
(#ee Mayne’s T

is pronerty and keen up his ow
Tindu Law, sixth edition, . p. 13

. Sew
name SEN.

Generally hoth motives induce the husband to Murres.
empower the wife to adopt a son to him, und whether
the paramount intention is religious or secular has to
be ascertained from ihe language of the anumatipatra
bearing in mind the various facts to which their
Lordships have referred.

It is well established law in England that when
a power is given to be executed with the covnsent of
a person, and that person dies before the power is
executed, the pover comtes to an end.

Their Lord s see no reason why, subieet fo
whet they have wwid | the ordivary rule as to construe-
tion of powers which prevails in England should not
be &ppucable to fbc construction of an annmatipatra
executed ih India. Their Lo*“d&hins are fortified in
their view by the ohservations of the Board in the case
of Amrito Lal Dutt v. Surnomoye Dasi(t). Their
Lordships find from the document that the paramount
intention was to have an adopted son to wnkerit the
zamindaries. Instructions were given that the
properties not disposed of by the will should be made
over to the adopted son. The anumatipatra nowhere

suggests that the adontion was to secure the spiritual
benefit of Ram Prosad.

It 1s important to bear in mind that Ram Prosad
could not have been married many years before the
anumatipatra was executed, and his wife was then
ouly 13 or 14 years of age. It is unlikely that he
could ever have wished that his girl wife should have
an unrestricted choice in the selection of his s adopted :

"_ (1) (1900) I, L, B. 27 Cal, 996, 1002; L. B. 27 I, A, 128, 194,
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son to the extent of allowing her to bring a stranger
to inherit his property.

In their Lordships’ opinion the words ¢ with
the permission of my father '’ created a condition
precedent to the exercise of the power of adoption
certainly during the lifetime of the father, and there
is no reason for holding that the words are to have
a different effect after the death of Golak. Tt is well
established law in India that authority given to a wife
to adopt has to be strictly pursued. [Chowdhry
Padum Singh v. Koer Oodey Singh(l), Surendro-
keshub Roy v. Doorgasundery Dossee(2)].

Their Lordships therefore hold that on the death
of Golak the power to adopt came to an end.

Counsel for the respondent argued that in order
to give effect to the true intention of Ram Prosad the
Words ‘ if possible ** should be added after the words

““ with the permission *’ in the anumatipatra. Their
Lord:.hlps are unable to accept this contention, and
they are of opinion that the appeal should be allowed
and there should be a decree for ejectment against the
respondent with mesne profits from the death of
Alhadini to the date when possession is delivered to
the appellants. The plaintiffs are also entitled to the
declaration that Krishna Prosad was not the adopted
son of Ram Prosad.

The appellants were unsuccessful in most of the
issues raised by them, and in their Lordships’ opinion
each party should bear his or their costs in the Courts
below, but the appellants should have such costs of
this aspeal as they are entitled to as appealing in
forma pauperis. They will therefore humbly advise
His Majesty accordingly.

Sclicitors for appellants:—W. W. Boz and
Compuny.

Solicitors for respondent :—Barrow, Rogers and
Newill.

(1) 11869) 12 Moo. I. A. 850, 856.
) (1892) I, L. R. 19 Cal, 518 5265 L R. 19 I A, 108 122. -




