
19S5. one of tlie parties was subsequently made to the 
' BHiMiuj Court to file the award. A t  this time there was no 
N an a i L al pending suit and the Court, therefore, had power 

Fibm under paragraph 20 of Schedule I I  of the Code of 
Muni4 Civil Procedure to file the award.

Seeham remains to notice another argument, namely,
agabwaia, that the words “  any other law ”  in section 89, 

include Order X X I I I ,  rule 3. It  would, however, be 
contrary to all canons of the construction of statutes, 
that, where a Code lays down that certain proceedings 
shall be governed by provisions contained therein and 
relating to those proceedings, words referring to 

other laws ”  should be taken to refer to the Code 
itself. It  is not open to us to substitute for the 
words “  by any other law ”  in section 89 the words 
“  except as provided in this Act or by any other 
law I f  this had been the intention of the legisla­
ture it would have been made clear as in sections 96, 
100 and 104.

I  agree to the order proposed.
Rule made absolute.

Case remanded.

816 THE INDIAN LAW REPORTS, [vOL. XIV.

1935.

April 8, 9.

A P P E LLA T E  C IV IL ;

Before Wort and James, JJ.

BISH W A N A TH  PRASAD M AHTHA

\ LAGHHM I NABAIN.^

Gode of Cwil Procedure, 190S (Act F o/ 1908), section 4.Q 
—order passed on compromise by executing court, whether 
“ subsequent order”  within section 4:S{l)ih)—ohstrucUon 
caused hy judgment-debtor during eixecution 'proceedings, 
whether amounts to “ fraud or force within the meanmg of 
section i8i2)(a).

*  Appeal from Original Order no. 294 of 1933, from an order of 
Babu Matiiiidra Natli Mitra, Subordina'tie Judge of Muzafiarpur, dated 
iihe 15th of September, 1933.
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An order passed on compromise by the executing court 1935.

in the course of a proceeding for setting aside the sale does b i s h w a n a t h  

not constitute “ subsequent order ” directing payment within Prasad
the meaning of section 4 8 (1 )(b), Code of Civil Procedure, Mahtha
1908.

Gohardhan Prasad v. Bishunath PrasadC^), iollowed..

Section 48(2) (a) of the Code contemplates some action on 
the part of the judgment-deb tor which prevents the decree- 
holder from taking out execution and thus allowing time to run 
against him, or some action which entices’ the decree-hokler 
to hold his hand. An obstruction by the judgment-debtor 
during the course of execution proceedings does not amount 
to “ fraud or force ” within the meaning of section 48(^)(a).

Gchardhan Dos v. Dau D a y , followed.

Lalia Prasad v. Suraj Kumar{^), not followed.

Appeal by the judgment-debtors.

The facts of the case material to this report are 
set out in the judgment of: Wort, J.

B. C: (with M$%di Imam and J. V .
MullicTc), for the appMlants.

Rai Tribhiiban Nath for the respondent.

W o r t ,  J.— Two points relating to limitation were 
•the subject-matter of the decislDn di the learned Judge 
in the Court below , and have, been argued in this 
Court. It  is said by the appellant-judgment-debtors 
that this fourth application 'for exeGution; which was 
dated the 12th of December^ 1932, was barred by 
limitation by reason of the period provided by the 
Limitation Act, namely, three years, and also by 
reason of section 48 of the Code of Civil Procedure. 
The application for execution to which I  refer was 
an application to execute a decree obtained on a com­
promise as far back as the: 2nd of August,-1913.

, (1921) I .  R. (Pat.) 340.-
(2) (1932). I .  L ,  Rv 54: All; 5 7 3 ; '^  B .
(3) (1922) I. ii. R. 44 AIL 319,

V,
L a c h h m i

N a r a in .
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1935. There is some controversy as to whether the applica- 
Bisewanath tion to which I  have made reference was an applica- 

pbasa-d tion to execute that decree or whether it was an 
application to execute a later compromise referred to 
in one of the earlier applications for execution. 
Shorn of' the unnecessary details, what happened was 
this.

M a h th a

V .

L achhmi
N a e a in .

W ort, J.

After the compromise of 1913 execution was 
taken and there was an application in 1919 by the 
j udgment-debtors to set aside the sale which had taken 
place as a result of that application for execution. 
This was compromised on the 5th of July, 1919, under 
which certain payments were to be made not later 
than the 1st of January, 1922. Another term of that 
compromise was that a certain remission of Ks. 5,000 
in addition to an earlier remission of Rs. 5,000 in 
favour of the j udgment-debtors was to be made. It  
was provided that failure on the part of the j udgment- 
debtors to carry out the compromise would result, 
according to the terms of the compromise, in the con­
firmation of the sale which had taken place. In  the 
same month, that is, on the 8th of July, 1919, as a 
result of this compromise, the execution case was 
dismissed.

A  second application in execution was made on 
the 11th of' March, 1922. Three months later the 
judgment-debtor commenced the suit in which the 
relief sought was a declaration that the compromise 
decree and the compromise in the execution case were 
not binding upon them. The reason for their conten­
tion it is ■unnecessary to state. In the suit an injunc­
tion was obtained. This injunction was received by 
the executing court on the 31st of October, 1922. It  
is necessary to state in this connexion that that 
injunction was in force up to the 14th of July, 1923, 
arid, as a result of that injunction, on the 8th of June, 
1923, the second execution, case was struck off. The 
suit to which I  have re fm  the decision by
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the Subordinate Judge, came to this Court on appeal; 
it was remanded and again reheard, coming again to bishwanath 
this Court, and, ultimately in March of 1932, this prasad 
Court dismissed the plaintiffs’ suit, holding, as it 
would appear, that both the compromise of 1913 and lachidii 
the compromise of 1919 were valid and binding upon Naeain. 
the plaintiffs. ^roBT. J.

The third execution was taken out in July, 1923, 
and in May of 1927, after certain obstructive proceed­
ings by the judgment-debtors (the proceedings have 
been described as .obstructive) certain properties were 
sold. An application was made a few months later 
to set aside the sale. This application was dismissed 
and the sale was confirmed.

Now the i udgment-debtors in the Court below 
contended, as 1 have said, that the matter was barred 
both under the Limitation Act and under section 48 
of the Code of Civil I^rocedure. Section 48 prohibits 
an application for execution after a period of twelve 
years has elapsed from the date of the decree ^^or 
subsequent order which directs any payment of money 
or the delivery of any property to be made at a certain 
date or at recurring periods ” ; and it was one of the 
contentions of the decree-holder-respondent that this 
compromise of July, 1919, was the date from which 
the limitation was to run under section 48 as the! 
compromise was a subsequent order directing the pay­
ment of money. There have been, it would appear, 
differences of opinion as regards this matter in the 
various High Courts, but, so far as we are concerned, 
the matter is concluded by the decision of this Court 
in Golardhan Prasad v- Bishunath Prasad(^. That 
was a case similar to the one with which w e have to 
dealv There was a subsequent compromise order made 
in the execution proceediiigs and there it w'as con­
tended that the compromise order in the execution

(1) (1921) A. I. E. (Pat.) 340.
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1935.

M I h t h a .

u.
L achhw i

N a,bain.

WOET., J,

proceedings was an order contemplated by section
J—------- iS (l){b ) of the Code of Civil Procedure : Coutts and

p ™ ™  Adami, J J. held, that It was not. That decision, as
I have said, is binding upon ns and concludes the 
matter. The decree-holder, therefore, cannot in this 
case date the period of limitation from July of'19t9.

But there v/as another aspect of this particular 
point raised in this Court'for the first time and that 
is that in this execution proceeding the decree-holder 
was not executing his decree of 1913 but he was execut­
ing the compromise of li)19. That is contrary to
facts, contrary to the argument addressed to us and 
contrary to the case made bjr the decree-holder in the 
Court l)elow. The fact recognized by the learned 
Judge in the Court below was that at least the first 
three applications in execution were, applications to 
execute the comproniise decree of ̂ 1913, and whether, 
as is the contention of the learned Advocate for the 
respondent, that decree of 1913 is to date from 1915 
by reason of its terms, or from 1913 is immaterial, 
having regard to the long period which has elapsed 
since that compromise was entered into.

But to revert to the point with which I  was 
dealing, it is clear from the record of the case that 
the decree-holder in the first three applications was 
attempting to execute the compromise decree of' 1913 
and indeed. it could not be otherwise. I  have 
sufficiently indicated the terms of that compromise 
and the most that could be said was that the failure 
on the part of the judgment-debtors to comply with 
the terms threw the decree-holder back on Ms rights 
and incidentally the judgment-debtors on their 
liabilities nndei: the decree of 1915 or 1913 as the case 
might be. Whether the decree-holder in executing 
that decree could add any term of the compromise of 
1919 is in my judgment entirely immaterial for the 
purpose of. deciding the question, whether he was 
executing that compromise or the earlier one



1985.matter did come up to this Court as in tlie execution 
proceedings (the second execution case I think it was) bishwâ ato 
the decree-holder attempted to base his account on the Pr̂ bao 
compromise of 1919. The Subordinate Judge held 
against the decree-holder on that point, and this Laohhm i 

Court characterized that order as an administrative Naeain. 
order and one with which this Court could not inter- worti J. 
fere. But I repeat myself that it is quite clear that 
what the decree-holder was attempting to execute was 
the decree of 1915 and it is upon that basis that the 
judgment of the learned Judge in the Court below 
proceeds. The decree-holder now seeks to take 
advantage of the provisions of section 48(£)(a) to the 
effect:

‘ ‘ Nothing in this section shall be deemed to preclude the Coiiri 
from ordering the execution of a decree upon an application presented 
after the expiration of the said term of twelve years, where the 
judgment-dehtor has, by fraud or force, prevented the execution of the 
decree at some time within twelve years immediately, before the date 
of the application.” .

It is contended tha  ̂ the obstruction met with by 
the decree-holder throughout these-proceedings, parti­
cularly between 1915 and 1919 and during the th iT d  

execution case, is to be subtracted from the total 
period as being a case of prevention of the decree- 
holder by fraud or force from executing the decree.
If is quite unnecessary to define ‘ fraud * as used in 
section 48 and I  should imagine that it was used in 
the ordinary iuridical sense of the term. But what 
is quite clearly contemplated, apart from the defini­
tion of the term itself, is some action on the part of 
the judgment-debtor which prevents the decree- 
holder from taking out execution proceedings and thus 
allowing time to run against him, or some action by 
the juderment-debtor which entices the decree-holder 
to hold his hand. It seems to me iha,t a very simple 
test as to the meaning of the sub-section which J have 
read can be made by putting a v^ simple question.
In this case the execution proceedings were started.

I have said, in 1915.

VOL. X IY . ] PATNA SERIES, 621



822 THE INDIAN LAW REPORTS, VOL. XIV,-

M a e t h a

t).;
L ach h m i

N a e a in .

W oET, J.

1935. order was made in that execution proceeding it is 
Bish-wanath quite clear that time was not running at any rate in 

Prasad the sense that whatever time that execution case had 
taken, even i f  it be a period of twenty or thirty years, 
it could not be said to be barred by limitation. When 
once the final order was made time began to run. But 
so long as the application was made within a period 
of three years of the last order in the execution case, 
that application for execution would certainly be 
within time within the meaning of the Limitation 
Act. Now could it be said that, although the decree- 
holder was proceeding with the execution, met by one 
objection after another, obstructive as those objections 
might be, the decree-holder was prevented by fraud 
from executing his decree ? I t  seems to me, that it 
would be stretching the language of the section beyond 
what was legitimate to hold that the judgment- 
debtor^, however obstructive they might have been, 
were preventing the decree-holder from execuling bis 
decree by fraud merely because they took' advantage 
of the procedure which was allowed by law. I t  is 
true that there is a decision of the Allahaba'd High 
Court in Lalta Prasad v. Suraj Kumar(}) where the 
learned Judges appear to be of the opinion that a 
judgment-debtor’s defence under section 48 of the 
Code of Civil Procedure by obstructive proceedings 
such as took place in the case before us was fraud 
within the meaning of the section. The value, however, 
of that decision has been diminished by the decision 
of a Full Bench of the same High Court in Gohardhan 
Dm Y. Dau Dayal{^) which arrived at a somewhat 
different conclusion. In my judgment it is impossible 
to hold tlia,t, however obstructive (I am assuming that 
there was obstruction) the judgment-debtors might 
have been, there was fraud within the meaning o f 
section 48 of the Code.

(1) (1922) I. L. B . 44 All. 319.
(2) (19B2) It L , R. 54 All. 578, F. B,
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WOB!?, J-

I next come to tlie point of the period of three 
years’ limitation. The last order in the third applica- bjshwanath 
tion was made on the 21st of December, 1928 and the pbasad 
fourth application was made on the 12th of Decem­
ber, 1932. It is obvious that the decree-holder was 
under the obligation of bridging over that period if 
he was to save his fourth application which appears 
to have been considerably beyond the period of three 
years provided by the Limitation Act. Erom the 
point of view that was strenuously contended for in 
the latter part of the argument advanced on behalf 
of the respondents, the application was hopelessly 
barred by limitation. The contention is, as I  have 
said, that the execution proceedings throughout were 
based on the compromise of 1919. It is clear that the 
first three applications were nothing of the kind, but 
the fourth application purports to be so. I f  the 
fourth application was an application for execution 
of the compromise of 1919, then the period of twelve 
years had elapsed. From the point of view of the 
argument on behalf of the decree-holder in this con­
nection there would be three periods which he would 
be entitled to deduct from the period of twelve years : 
first, the period of eight months and fifteen days 
during which the Subordinate Judge’s injunction was 
in operation; secondly, two years and five months, the 
period between the compromise ofv 1919 and the date 
upon which the judgment-debtors had to comply with 
it; and thirdly, three years and nine months, the 
period during which the so-called title suit was pend­
ing : the total thus made up is a period of over six 
years and ten months wHch still would leave the 
fourth application in execution barred by limitation.
I f  it is treated; as I  think probably it must be treated, 
as an a,pplication for the execution of the original 
decree, then, the period obviously dates/ as I  have 
indicated, from the 21st of December, 1928. Now 
the matter can be put shortly in this way. There was 
nothing to prevent the decree-holder from ejxeeutihg
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his decree of 1915. Whatever his desire might have 
been, he could have executed that decree, as I  have 

PiusAo. said. There was no stay of execution, there was no 
injunction during the period from 1928 to 1932. All 
that had taken place was a decision by the Subordinate 
Judge of the Darbhanga Court holding that the com­
promise of 1919 was not valid and was not binding 
upon the judgment-debtors. It may be that the 
decree-holder was prevented from executing the com­
promise of 1919; but that did not prevent him from 
taking out execution of the decree of 1915 which in 
my judgment was the only decree that he could 
execute. As there was no stay and as the decree- 
holder was not prevented from executing that decree 
and as he allowed more than three years to elapse, his 
fourth application was barred by limitation. Whether 
it was barred under section 48 of the Code of Civil 
Procedure or under the Limitation Act, in my judg­
ment, for the considerations which I have stated, it 
seems to me that the execution was barred by limita­
tion and that the learned Judge in the Court below 
was therefore wrong in the conclusion at which he 
had arrived. Tor these reasons the appeal is allowed 
with costs.

J a m e s , J ,— I  agree.

Appeal allowed.

APPELLATE CIVIL'
BefoTe Khaja Mohamad Noor and Dhavle, JJ. 

MxVTHURA S IN G H
1935.

December 
5, 6. 7, 
10,11, 12, 
Â pril 26.

V .

EAMA RUDEA PEASHAD SINHA.*
Mmor— decree vitiated hy gross negligence of guardian, 

whether binding on mirior— principles, whether 
ward of court-^decree passed on account of gross negUgmce

Subordinate Judge of Stahabad, dated


