
present case the item of receipt is admittedly income W35.
but it is income which the Act expressly excludes from 
taxcition. sioneh or

'Incom e -t a x ,
Their Lordships, being of opinion that the High Bihar

Court has rightly answered question (h) in the nega- 
tive, find it unnecessary, as did also the High Court, m a h Ira ja -  

to deal with question (a). The sum originally assessed ehiraj of 
appears to have been Es. 97,283; this is art error and 
the figure which their Lordships find to be exempt lobd 
from taxation is Rs. 91,283. Macmilî an.

Their Lordships will accordingly humbly advise 
His Majesty that the appeal be dismissed and the 
judgment of the High Court affirmed. The respon­
dent will have his costs of the appeal.

Solicitor for appellant: Solicitor, India Office.

Solicitors for Respondent; Hy. S. L. Polak &
Co.
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Before Wort, J.

D IST B IC T  BO A BD  O'F D A E B H A N G A  Feb. 19.

V.

SURUJ N A R A IN  SINH A .^

lies Judicata-—-'previous decision on a question of jurisdic­
tion only—matter, whether res judicata—-Code of Civil 
Procedure, 1908 (Act V of 1908), section ll--suit hroughi in 
the name of Manager, Court of Wards—aetion, whether -main-' 
tainabJe—-Court of Wards Act, 1879 (Beng. Act IX of 1879),

*  Appeal from Appellate Decree no. 829 of 1932, from a “deGasioii 
of Babu Dwarika Prasad, Subqrdmate Judge of Darbhanga, dated the 
19th of MsireB, 1932, confirming a decision of Babii Kapildeva Sabay.
Munsii p| .^#mastipm’, dated the 14th of July, i930.

1. '■ ■■■■■■ L. E.



1985. seMion 31—Sengal Ferries Act, 1885 (Beng. Act I  of 1885),
------- --- section 17, whether relates to the question of recovery of
X Z "  compensation.

DjuuSanga Section 17 of the Bengal Feri'ies Act, 1885, refers to tJie
V. assessment of couipensiit.ion in. the first instance iind lias nci

SUBUJ rolaition io the question ol' llie reeoA-ery of conipenHatiou.
N abain

SiKHA. decision is Done-tl.ie-leBs res jnclicata even if in poini.
of law that decision is \\'ro:ng'. .l:>ut questions ol: law are of
different kinds as, for iustanee., qnestions of proeednre, those 
affecting jurisdiction, (jVieHtions of hmitation.

When a plea of res judicata is raised v\'iLh reference to
siicli matters, in whicfi the Coiu;t and tJie ])ud,)]ic liave an 
interest, it is at least a qnestion wlietliei' wpeciâ l considerations 
do not apply.

.Where-, therefore, in a previous litigation between the same 
parties the (3ourt of appeal'had merely held that the plaintiff’s 
claim for recovery of cornpensatiGn was not maintainable in 
the. Civil Conrt, the District Magistrate being the only 
authority to entertain it nnder section 17 of the Bengal 
l^erries Act. 1885 :

Held, that tlie matter was not res judicata-

Tarini Charan Bhattachnryq v. Kcdar Nctth Haider0 ) and 
Broken Hill Proprietary Gompwny, Limited. Miinicipal

■ Council of BroJcen .HillC^}, referred to.

Bection 51 of the Court of Wards .Act, 187V), -(.)rovides :—

“ In ■ evQcy suit brought by or against any ward he shall,be-.tlioroirt 
(iBŝ eribed .as a ward of Court; avid theMaiiager oi stUili w ard ’s pro])erty. 
or if there is no Manager, the Golleciov of the district in which th(> 
greater : part of - such pi'operty is situated , ur any other -Collector .whoni 
the Coiu't of WaPfls ma,y appoint in iliat bohalf, shall lie Jiaraed a'̂  
next friend or; guardian for t.he suit, and shall i.n such suit represent 
auch ward and no other shall be ordered to sue or he sued as Jiext: 
friend oiv he named as guardian for the suit by any Civil Court in 
■which such suit may be pending.”

Where the plaintit! named; in the suit was , M:a.nager 
ot the Gourt of W”ards, aiid at the time wdien tlie suit was 
brought it not possible to say -who the pi’oprietor wavS as
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&rNHA.

tliere existed a dispute between interested parties as to the 1985.
proprietorsllip of the estate : " distmot

lic'ld, (i) that there is no iH'ovisiou in the Act which Board
ii.l)i’ogates the rule imder the Civil Procedure Code— the dirbhanga
rundaniental' rule for the administration of justice— that a suit
must be broug'lit by the ĵ erson iiaving tlie cause of action Subitj 
;i?id in his name; Nar.un

(/'?) that t.Iie estate represented by B was not a legal 
entit_y and neither the estate nor B having any cause.of action, 
tlie suit 0s framed was not maintainable.

Appeal by the defendants.

The facts of the case material to this report are 
set out in the Judgment of Wort, J.

G. P. Sink a, for the appellants.

Rai G. S. Prasad, for the respondent.

W o r t , J.— This appeal arises out of an action 
in which the plaintiff claimed arrears at the rate of 
Bs, 250 per annum for compensation under a contra;ct 
by which the Government had taken over a ferry under 
Regulation V I  of 1819. The ferry appears to have 
been handed over to the Bistrict Board of Rjrrblianga 
xinder a contract by which tlie District Board was to 
pay this compensation. There was no dispute as to 
whether a, contract between the proprietors of the estate 
and the Government could be enforced against the 
District Board, as, apart from the common law, in 
India it is clear that an action of that kind would be 
maintainable. I  need not discuss that, question 
further.

The two main questions upon which the Gourts 
below have founded their judgmeiita are on the provi­
sions of the Bengal Ferries Act (Bengal Act I  o f 1885) , 
and the question of whether the matteT in the action 
could be considered res judicata having regai^: to the 
following iacts : there was a previous action which 
had goiie an appeal to the Distmet Judge iagainst» i ^

VOL. X I V . ]  PATNA SEEIES. dSS
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1995. decision a. second appeal had been preferred to the
District High Court Avliich secoiid a,p]3eal had abated on the
Boabd failure to make substitution in place of the deceased

sole appellant. It was upon tha,t case that the quea-
D a EBHANGA . . T i  T • , 1 , i_ . 1 _____

■0.
SUBU.T
N̂iEAIN
SlNHA.

tion of res judicata was argued in the Court below. 
The learned Judge in the Court below has come to the 
conclusion that the dispute was not res judicata on 
a ground which, in my judgment, was Avholly unten- 

WoRT, J. able. His reason for so holding was that, as an appeal 
had been preferred, the decision of the previous Court 
had lost its finality. As I  understand the judgment 
of the Court below, it must mean that it has no finality 
because it has lost its effect. Although it is true that 
a judgment appealed from loses finality for the time 
being, i f  the appeal fails or is not proceeded with, the 
judgment appealed from becomes final. ' That was the 
case in the matter which I  have before me. But the 
question of whether, apart from the point relied upon 
by the Judge in the Court below, a judgment is res 
judicata is a somewhat difficult one.

In order to decide that question it is necessary to 
Gtate briefly what happened in that case apart from 
the facts which I  have already related. A  judgment 
had been pronounced by the trial court on the merits. 
The Judge in appeal, who was the District Judge, 
had not considered the merits of the case at all, but 
had come to the conclusion that under section 17 of 
the Bengal Ferries Act, Avhich after its passing 
applied to this ferry as well as others taken over, 
the claim could be made only to the District Magis­
trate. His decision in that regard was obviously 
wrong for the reason that section 17 upon which the 
District Judge relied referred to the assessment of 
compensation in the first instance and had no relation 
to the question of recovery of compensation. But it 
was pointed out in Tarini Char an Bhattacliary a y  
KedW Nath a decision is none-the-less
" ' (1) (1928) I., I;. :R. se 'cal. 723." ' .
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res judicata even i f  in point of law that decision is 
wrong. But the important point in this regard is 
that what the Judge decided was a pure question of 
jurisdiction as to whether the action was maintainable 
in the civil court or whether, as he held, the plaintiff’ s 
claim lay before the District Magistrate.

That brings me to the qnestion— whether a ques­
tion of law can be said to be subject to the principle 
of res judicata? That matter, amongst others, was 
considered in the decision bo which I  have already 
referred. That was a Full Bench decision o f the 
Calcutta High Court and amongst the paints there 
decided was the one to which I  have already made 
reference. Sir George Eankin in discussing the 
various classes of cases which might be considered res 
judicata, came to this conclusion ; Questions of la.w 
are of all kinds and cannot be dealt with as though 
they were all the same. Questions of procedure, 
questions affecting jurisdiction, questions o f limita­
tion, may all be questions of law. In  such questions 
the rights of parties are not the only matter for 
consideration. The court'and the public have an 
interest. When a plea of res judicata is raised with 
reference to such matters it is at least a question 
whether special considerations do not apply It  
will be seen that this Full Bench judgment of the 
Calcutta High Court delivered by Ranldn, C. J., the 
other four Judges agreeing, did not definitely decide 
this ciuestion but suggested that the matter was capable 
of other and special considerations.

N oav this matter was dealt with in a case which 
came from Australia. I  refer to the case o i Broken 
H ill Pro'prietary Company, Municipal
ConnGil of Broken That was a question
between the Broken HiH Proprietary Conipany and 
the Municipal Council and related to a of
rating. There had been a previous question between

riv.(1926), A. . 'C, ' ;94. .~  — —

D istrict
B oard

OJ?
D.iBEHAXC!A

V,
SuauJ
N aeaik
SiNHA.

WOKT, J.

1935.
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OF
D a k b h a n g a

Su e d ,) 
N a b a in  

■ SiNHA.

W o r t , J .

1985. same pai'ties for previoiia years, and tlie substance
Distrî  of the question was in what manner under the statute 
Boaeo was the rating to be calcuhitefi ? It  was calculated in 

the one way in the action to Avhicii I  ha,ve made 
reference, and then wlien the matter came up on appeal 
before their Lordships of the Judicial Committee it 
was contended that the decision ought to be considered 
as res judicata. Their Lordships of the Judicial 
Committee made this statement referring to the 
previous case: The decision of the High Court
related to a valuation and a, liability to a tax in a, 
previous year, and no doubt as reg;u'ds that year the 
decision could not l)e disputed. The present case 
relates to a new question— namely, the valuation for a. 
different year and the lial)ility for that year. It  is 
not eadem questio, and therefore the principle of res 
jndicat.T cannot apply The point which was 
I’aised in the case to which I  have just referred was so 
stronger in favour of the plea that the matter was res 
judicata, than the present one before me. In tlie 
question of jurisdiction not only the parties them­
selves but the Court and the public ha,d an intei'est. 
In my judgment to hold that the decision of the 
District Judge between these parties in a previous case 
was res judicata would be wrong. There are obvious 
objections to that matter to which I  need not refer. 
But amongst them I  irdght mention the fact that as 
regards these parties the Magistrate o f'the district 
had jurisdiction whereas for other persons claiming 
under the Act there would be an order to proceed in 
the civil court. I  would, therefore, hold that, this 
matter was not res judicata.

The other point made\ was that the Bengal 
Ferries Act not only governed the ferries taken oWr 
subsequent to the Act but in a previous transaction of 
the same kind relating to ferries they were precluded 
from having more than the average of live years of 
the annual n^t profit; and in this case it was contended 
that the plaintiff had received a sum in excess o f that
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amount. In m j view the Judge in tlie Court below 
was right in holding that that point had no substance. 
There was no evidence what the annual profits were; 
and the a.dmission which had been referred to by the 
learned Munsif— an admission made by the pleader 
in the former suit that the minimum fixed by section 
17 had already exceeded—-is a matter which, in my 
judgment, could not be taken in evidence.

Disposal of these points Avould clear the way for 
the success of the plaintiff in this action but for a 
point which is raised by the learned Advocate appear­
ing on behalf of the appellant— a point which, was not 
raised in the notice of appeal nor in the Court below, 
and leave is asked noAV to raise it. The point m that 
the plaintiff named in the suit in any event is not 
entitled to succeed. The plaintiff named was Mr. G.
C. Blake, Manager of the Court of Wards, and it is 
contended that it is incumbent for him to bring a suit 
on behalf of the estate. I t  is not suggested that he 
represents the proprietor; it is not suggested that he 
is the guardian or the next friend iinder section 51 o f 
the Court of Wards x\ct, 1879 (Act I X : B. C. of 
1879), because it is admitted that at this inoment it is 
impossible to say who was the proprietor as there was 
dispute between the interested parties as to the pro­
prietorship. Now section 51 of the Act quite clearly 
lays down that a proprietor shall be described as a 
' Ward ' of the Court, and the Manager shall be 
named the ‘ next friend Nowhere can it be suggest­
ed is there any provision which abrogates the rule 
under the Civil Procedure Code—the fundamentai rukv 
for the administration of justice— that a suit must be 
brought by the person having the cause o f action and 
in his name. The Government Pleader relies on sec­
tions 13 and 14 of the Act for this purpose. Section
13 quite clearly does not deal with the matter.. Section
14 merely allows the Court through the M to do 
certain acts. I t  would be impossible to hold that that 
section in any way abrogated the general rule that the

D i SI’BICT
B o-iR D
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DA-RBHANGA

V.
SURTTJ

jSTa b a in

SiNHA.

W o r t ,  J.

1935.
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1985. person who lias got the cause of action must bring the
District" ^uit in his own name. The estate 'W’hich Mr. Blake

Boabd here represents is not a legal entity; he could not
^ represent it. I f  it were a les;al entity the action would
DAitBHANGA ,  . 1 • ,1 p lT j .t,. have to be brought in the name oi the estate or oi some

SuiiOT person allowed by the Civil Procedure Code as being
the representative of the estate. No such form of 
action is known to the law, and it is impossible to hold 

Wort, J. under any consideration that the Manager was entitled 
to bring the suit. He has got iio cause of action nor 
has the estate inasmuch as, as I  have said already, the 
estate is not a legal entity. The only person entitled 
to bring the suit is the proprietor. In those circum­
stances it seems to me that the point which is now 
taken must succeed and the action in its present form 
held to be incompetent.

With these observations I  would allow the appeal 
and dismiss the claim without costs.

Leave to appeal under the Letters Patent is 
refused.

A ffe a l allotued.

1936.

Feb. 5, n ,  
12, 13, 20.

APPELLATE CIV IL.
Before Courtney Terrell, G.J. and DJiai^le, J. 

MUSAMMA.T BAMESH,'WAR KUBE.
V.

SHBO L A Ii UPAD H EYA.^

Hmdu Laio 
defeasance in the 
whether confe'rs life

gift— grant of 'absolute, estate. subject to 
eDent of donee dying isstieless— deed, 

estate with gift over-—comtmction—
intention of donor— Transfer of Property Act,  1882 (/lot IF  
of 18Q'2). sections 2S and SI— “ interesi ” , meaning of.

Section 28 of the Tra,nsfer of Property Act, 1882, deals 
with a /case in whicb, on the happening of a specified

*  Appeal from Original Decree no. 25S of 1930, from a decision of 
Babu Narendra Nath Oliakravarti, STTbordinate Jiidge of Patna, dated 
the 23rd December, 1929.


