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Having regard to tlie above considerations, I 193

would hold that “of the (onaulel ation money of the bond D WARKA

exhibit 1(b) the items of Rs. 80 and Rs. 105 were  Ram
taken for necessary purposes qmd are binding on the -
estate; whereas the evidence fails to prove necessny PARN AT

or proper enquiry leading to presum onn of necessity Prasap
for the remaining items of advauce. The rate of Smom.

interest agreed on was a fair rate of interest. RowWrAND, J

I would allow the appeal and give the plaintiff
a decree to the extent indicated by the above findings,
that is to say, allowing the eatire claim on the first
hond, exhibit 1, dlsaﬂm*mo the claim on the second
bond exhibit 1((1), and allﬂwuw' he claim on the third
bond, exhibit 1(b), so far as it refers to the item of
advance of Rs. 80 and Rs. 105 with interest thereon.
The portions to the claim allowed wili bear interest
at bond rate to the date of decree. Date of grace will
be fixed six months hence. The plaintiff will get costs
of both courts proportionate to his success and the
defendants will bear their own costs.

Fazr Arr, J.—I agree.

Appeal allowed in part.

PRIVY GOURNGIL.

*3. C.
KEDAR NATH GOENEKA 1985.
V. ~June, 4.

RAM NARAIN LAT..
On Appeal from the High Court at Patna.

Res Judicata—Issue belween co-defendants subsequently
wrrayed as plaintiff and defendant—Code of Civil Procedure
(Aet -V of 1908), 5. 11, erpln. V—Morlgage Suit—Deed
unconscionable  and  void—>3Moncy - Deeree—Right to sell
property in execution, whether burred—Limitation Aet (IX
of 1908y, art. 18-—S8ale nullity—Applicability of art., 12,

# PreseNT - Lord. Atkin, -Sir-John Wallis and Sir Shadi. Lal,
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The appellant’s father, B, lent money fo S, u mahant,
tor expenses to be incurred in a suit clgdl!l% hun by M, who
claimed thie office and the pl(_)p(‘lil(“- of the Mutt, on the
execution by § of an ekrarnama giving him a lien on the
)mr)emos oi the Mutt and obtained sui).su[uuxt ekrarnaimns
giving hiud o lease of the properties in Licii of interest. The
suit hehwwn M and & was compromised on terms that they
should borh be mahants with equal shares in the proper ties
of the Mutt. In a suit in 1903 by I3 against S and M on the
skrarnammas, the ekrarnamas were found to he unconscionahble
and void, hut B was given a decree aguinst § for the amount
fent.  In execution of ihe decree B3 brought S's share 1n the
properties of the Mutt to sale in 1908, There were several
purchasers, including B, The sale was eveutually confirmed
on May 5, 1913 M was then the sole mnbant and In posses-
sion of the Mutt properties, § having been removed from office
in 1910, In 1918 two of the auction-purchasers instituted
suits aguinst B and M for o declaration that the sale was
invalid on the ground that the judgment-debtor had no sule-
able interest in the properties. The suit was dig missed. B
died dwring the pendency ol this suit and was succeeded
by his son, the appellant.

On May 5, 1925, the appellant nstituted o suit against
M Tor possession of the properties purchased by his father
and impleaded as a defendant B N whe had purchased these
properties on July 6, 1914, in o sale for wrears of cess.
M plemded that the sale was invalid and that the suit was
barred by limitation.  The Subordinate Judge on the merits
held the sale valid and gave the plaintiff o decree. On
appeal the High Court dismissed the suit as barred by res
judicaty under the Code of Civil Procedure, 1908, s. 11,
expln. V. on the ground that B in his st of 1903 had prayed
for the sale of the niortgaged propertics und, if necessary, the
other properties of the Mutt and this reliel had been refused.

Held, that the validity of the sale having been decided
4% @ necessary issue between the co-defendants B and M, in
the suit of 1918, it was res judicata between B’s represen-
tative (the appellant) and 3 in the present suit, in which they
were ‘arrayed as plaintiff and defendant.,

- Munra Bibi v, Tirloki Nath(1) and Muung Smn Done. .
’\] a- Pun Nyun(2y, followed.

(1) (1931) I, T. R. 53 All. 103; L. &, 58 T. A. 18
(2) (1992) I. T.. R. 10 Rang. 392; L. R. 59 1. A. 947.
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(2) The suit was not barred as res judicata under i Civil
Procedure Code, . 11, expln, V, as the High Court in giving
the pluntiff o decree in  the smt of 1803 could nor have
intended 1o deprive him of any right he might have to hring
the Mutt properties to sale in execntion of the derrec

(At the time of the sale to 17N the title to the
property was not in the judgment-debtor. 3, buat in . The
side was, therefore, o nuthity and et 12 of the Tindation
Act did not apply.

Jwale Sahal v Masiod Khan(, approved.

Consolidated Appeal (no. 41 of 1932) from a
decree of the High Court (May 30, 1930) reversing
a decree of the Subordinate Judge of Monghyr
(December 6, 1926).

In a suit by Baijuath Goenka, the father of the
plaintiff, on ekrarnamas giving him a lien on the
properties of a Mutt and a uoht Lo a lease 1o lien of
interest it was found that the ekrarnamas were un-
conscionable and void but a simple money uecue for
the amount actually lent with interest to ‘date of suit
was given against the mahant who had borrowed the
money, Sriram Das, and who, at the time of the
decree had an equal sharve in the Mutt proper ties with
Mahant Mahabir Das. In execution of the decree
Baijnath Goenka bmtml it Briram Das’s share to sale
and purchased some m the properties. The sale was
confirmed on May 5. 1813, but Baijnath Goeuka did
not obtain possession <>f the properties. In 1918 suits
were instituted by two other purchasers in the sale
against Baijnath Goenka and Mahabir Das, who had
then succeeded to the whole of the muti propetties,
for a declaration that the sale was invalid. In this
suit the validity of the sale was upheld. On May 5,
1625, the appellant who had succeeded to his father
instituted the present suit for possession of the pro-
perties purchased by his father against Mahabiv Dag
and impleaded as defendants Ram Narain Lal, one of
the respondents, who had on July 6, 1914, purchased

(1) (1904) 1. L. R. 26 All. 346,
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soume cf the suit properties in a sale for arrears of
cess due from Mahabir Das, Dalip Narain Singh,
who had leased some of the properties from
Mahabir Das and others. Mahabir Das and Ram
Narain Lal contested the claim on the grounds, 1nter
alia, that the sale was invalid and the suit was barred
by limitation.

The facts are more fully stated in the judgment
of the Judicial Committee.

Dunne K. C. and Khambatta for the appellant.
Fxplanation V of s. 11 of the Civil Procedure
Uode under which the High Court dismissed the suit
iz not applicable to the facts of this case.  The plain-
1ifl’s father obtalned a money decree. 1f the money
was iot paid, he was entitled in execution to proceed
against the vproperty of the judgment-debtor.
Necessity for the sale would have to be proved in
cxecution.  There was obviously necessity in this
case for the loan as the mahant had no other meauns
of obtaining money to defend the suit in which his
title to the Mutt properties was attacked. The
validity of the sale was a necessary issue between the
plaintill and Mahabir Das in the suit in 1818 and,
having been decided, it was res judicata between them
inn the present suit: Munnd Bibe v. Tirloki Nath(l)
and Mauvig Sein Done v. Ma Pan Nyun(2). Arxticle
12 of the Limitation Act is not applicable. In 1914
the title to the property was in the plaintifi and not
in Mahahir Das and the sale to Ram Narain Lal was
a nullity—Jwale Sahai v. Masiat Khan(3).

{hinna Durai and Miss Miles for the respondent.
Rai Bahadur Dalip Narain Singh. The sale was
invalid. There was no necessity for the loan.
Srivam Das, in defending the suit was not acting in
the best interests of the mutt. Mahabir Das did not
contest the suit in 1918. If the sale was invalid, the

(1) (1931) T. T. R. 53 All. 103; L. R. 58 1. A. 158.
(2) (1932) I. L. R. 10 Rang 322; L. R, 50 L. A. 247.
8) (1904) I. L. R. 26 All. 346.
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title was in Mahabir theougn vl‘mn Ram Narain T.al
claims. Reference was made to 7 “idyapurna Tirtha
Swami v, Vidyawidiid T'iriha Sweni(l).

The other respondents were not represented.
Dunne K. €. was not called upon to reply.
The judgment of their Tordships was delivered

SR JouaN Warvnis. this case the right of a
judgment creditor to hring the properties of a mutt
to sale in execution of a money decree against the
Mahanth of the muit h.\.a for more than a quarter of
a century been the sl it litigation and
a multiplicity of : he below, and now
comes before thiz Boaced tfor L‘m first time. In 189%
the Mahanth of the “ija Mutt died and was succeeded
by Siaram Das, the judgment-debtor in this case.
A few months later in Janunary 1899 the Mahanth of
the neighbouring Sersia Mutt, as next friend of his
nephew, Mahabir Das, who is said to have been six
years old, instituted a suit in the Court of the Subordi-
nate Judge of Monghvr against Siaram Das to
establish the minor’s right to succeed to the office of
Mahanth of the Suja ‘ﬁm , and according to his own
statement spent a swm far in excess of Rs. 31,000 in
prosecuting the suit. One of his first steps after
mstituting the suit was to apply for the appointment
of a receiver who ou ius appointment took possession
of the Mutt properties with the result that the defen-
dant Siaram Day was left without any funds where-
with to defend the suit. He then  applied to
a moneylender Baijnath Goeuka (the father of the
present plaintifl Kedar Nath Goenka) who undertook
to advance him a suin of Rs. 20,000 for the purposes
of the litigation in consideration of his executing an
elrarnama nnder taking to pay onc lakh of rupees and
to give a lien for that swm on the mutt properties.
Not content with this, he subsequently ~obtained a

£
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e

(1) (1904) I. I. R. 27 Mad. 435.
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further ekrarnama giving him a zaripeshgi lease of
certain mutt properties for fifteen years in lieu of
interest on the above sum.

The Subordinate Judge dismissed the minor's suit
n the ground that he had no title to succeed to the
mutt, and also recorded a finding that the defendant
wag 1t the same case.  From this decrec hoth parties
appealed to the High Court at Caleutta. While the
appeals were pending, the minor plaintiff by his next
friend Surajao Das, Mahanth of the Sersia Mutt,
and Staram Das the defendant presented a petition
to the High Court stating that the parties had com-
promised the snit on the terms that they were both to
be Mahanths and to he entitled to and in possession
of the mutt properties 1 equal shares, and on the
further terms that Surajao Das was to have a first
charge on the mutt properties for Rs. 31,000 which he
had spent in presecuting the suit on the plaintifl’s
Lehalf, and that, as the Suja and Sersia Mutts had a
common founder and the Suja Mutt had been in the
habit of subsidising the Sersia Mutt, hoth parties
were to give the Sersia Mutt a lease of the Suja Mutt
preperties’ yvielding 2 net income of Rs. 1,500,
About this compromize it is sufficient to say that on
this petition the High Court passed an order sanction-
ing the compromise as beneficial to the minor plaintif,
and ordered and decreed that the parties should abide
by it.

On the 30th November 1903 Baijnath Goenka filed
in the same Court, O. S. 500 of 1903, the suit out
of which the present litigation has arisen to recover
Ls. 1,17,607-3 on the ekrarnamas mentioned above,
impleading the two Mahanths Siaram Das and
Mahabir Das as the 1st and 2nd defendants. Of this
sum Rs. 87,042 was for interest, and in lieu of
interest on this interest he claimed under the zaripeshgi-
lease possession and enjoyment of the rents and profits
of the mutt properties mentioned in the second ekrar-
nama for fifteen years., and to be paid the principal
on the expiration of the lease. The balance of
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Rs. 30,565 he claimed to recover s by sale of the mutt
pi(_)pmtlex o which he had a li(zn under the firse
ckrarnama, and also from the person and properties
of the lat defendant,

Aswas only to be expected both the Subordivate
Judge and the Iligh Court on appeal held these
ekrarnamas to be ¢ ‘o.sxl\ uncousclonable and void.
Agregards toe Hs, 14,5¢ 90)-4-G, whicl the plaintifl was
found to have advanced under ihe void ei"‘n‘nmnm
both Courts held that not having iutended to act
gratuitously, he was entitled to repayment of that sum
with  reasona ‘lo cotpensation. The High Court
reduced the rate of interest awarded by tie lower
Court, and 1% Ulnn tl obtained a decvee  for
s, 22 U.-; aguinst Siaram the ist defendent aud the
suit  was Jm.w.,.u.\s‘,! as  regards Mahabiv the 2nd
delendant. In e;:\a;\,(-:'t.ti(:)'u ol this decrea immmll
Goenka the decree-holder brought to sale Siavam’s
eight annas share in the mutt properties, and at the

..‘/ourt sale held on the 18th and "Eht Jdamuary 190%

himself became the purchaser of the properties which
are the subject of the present suit.

On the application of Siaraw the judgment-
debtor, the Subordinate Judge set aside the sale as
not 1 accordance with the provisions of the Transfer
of Property Act as regards the sale of mortgage
property. There was an appeal to the High Court
which after referring the question to a Full Bench, on
the 4th Februarvy 1913 reversed the Subordinate
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Judge’s order setting aside the Court sale, and

remanded the case to t e lower Court to proceed with

the execution of the decree.

While this apper 1 to the High Court was pcndmw
Siaram, the judgment-debtor, had heen removed in
1910 from the office of Mahanth and Mahabir
appointed sole Mahanth by & decree in a suit instituted
by three chelas of the mutt for the removal of both

Mahanths, and confirmed by the High Court on appeal

in 1912. The ground of remov: 1 was not personal -
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misconduct but mismanagement. The relations of the
two Mahanths were then friendly, and Siaram, who
may not have been sorry 1o be relieved of office in view
of his embarrassments, showed so little interest in
defending the suit that the question whether the suit
was collusive was considered by both Courts but was
held not to be proved.

After his removal from office Siaram continued to
contest the decree-holder’s appeal to the High Court
against the order setting aside the Court sale; but after
the order had been set aside and the case remanded,
he failed to appear to the notice to attend with his
witnesses on the 5th May 1913. 'The order sheet under
that date states that the case had come back to be
tried on the merits, that the judgment-debtor did not
appear and that notice of service was proved. The
Subordinate Judge accordingly passed the following
order: ‘° The objection of the judgment-debtor is
dismissed. The sale to be confirmed, and the case to
be dismissed on full satisfaction.”” it is on the title
acquired by this confirmation that the present suit has
been brought. Mahabir, the present 1st defendant,
on whom Siaram’s office had devolved, has been found
by the Subordinate Judge in the present case to have
had notice of the order of remand, but made no
attempt to set aside the confirmation and revive and
continue the proceedings for setting aside the Court
sale on the grounds which had not been disposed of
by the High Court on appeal.

Siaram Das having died, Mahabir was brought
on as his legal representative in the execution pro-
ceedings. On the 28th July 1917 the judgment
creditor obtained an order, confirmed on appeal on
the 27th May 1918, that the other auction purchasers
should redeposit the purchase monies which they had
been allowed to withdraw on undertaking to return
them, should the order setting aside the sale be
reversed. '

Two of these auction purchasers then instituted
separate suits, nos. 477 and 478 of 1918, which were
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tried together, against Kedar Nath, the present plain-
tiff as 1epresentat1ve of the decree-holder and
Mahabir, the present ist defendant, as the Mahanth
in possession of the mutt properties, for a declaration
that the plaintiffs were not bound to redeposit the
purchase monies on the grounds that the Court sale
was invalid and the Mahanth would not allow them to
take possession of the properties they had purchased.
In their Lordships’ opinion it was clearly necessary to
decide in these suits the dispute as to the validity of
the Court sale between the present plaintiff and 1st
defendant, then arrayed as co-defendants, for the
purpose of giving the plaintiffs appropriate relief.
The Mahanth as 2nd defend‘mt sided with the plain-
tiffs, and on the appeals to the High Court from the
decrees in the plaintifts’ favour was represented by
the same counsel as the plaintifis

The High Court allowed the appeals, reversed
the decrees of the Subordinate Judge and directed
the plaintiffs to deposit the purchase money in Court.
Das, J., who delivered the judgment of the Court,
held that Siaram Das when he horrowed money from
the plaintiff in the suit was the Mahanth of the mutt,
that he had power to sell or mortgage the mutt
properties for the necessary purposes of the mutt, and
that money borrowed to enable him to defend his title

to the office of Mahanth was such a necessary purpose.

He was entitled to sell or mortgage the mutt properties
for this purpose, and, if he could do s0 voluntarily,

the mutt properties could be br ought to sale in execu-
tion of the decree against him for the borrowed money.

Ignoring this adjudication. when the plaintiff in
one of the suits just mentioned took steps to obtain
possession of the properties he had purchased at the
Court sale, the Mahanth Mahabir Das brought another
suit to contest his right to obtain delivery of possession
which was compromised. Further, after Kedar Nath
had applied to recover possession in execution of the

properties now in suit which his father, the decree-

holder, had purchased at the Court sale, the Mahanth
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Mahabir Das filed another suvit to restrain him by
ii_ljlllltj”LiO!l‘ from proceeding with the execution, but
allowed the suit to be dismissed for default after
fedar Nath's application had been dismissed as time
harred on August 4th, 1925,

The foregoing narrative brings the history of
Y Liticmuon down to the iustitution of the present
suit O, 5. 22 of 1925 in which the plaintiil Kedar
Nath (ioenka sued the Mabanth Mahabir ou the title
acquired by his father Baijnath the decree-holder
as auction purchaser of the suit properties on the
confirmation of the Court sale in May, 1913. The
sult once more raised the issue as to the validity of the
sale of the mutt properties in execution of the decree,
and the 13th lssue was. whether the decisions in suits
nos. 477 and 478 of 1818 (the suits of two other
auction purchasers) are binding on the defendant.
The Subordinate Judge held that the issue as to the
validity of the sale was not res judicata between the
plamtiff who was the 1st defendant and the Mahanth
who was the 2od defendaut in these suits, becavse the
plaintiffs who were the auction purchasers of other
properties at the Ceuri sale had not sought for any
relief as againgt the Mahanth who was the 2nd defen-
dant, but this ruling  was given before the recent

- decisions of this Board as to res judicate between

co-defendants which will he wiuwd to later.

On the merits, the Subordinate Judge held LhaL
the Court sale was valid on much the same grounds
as wore given by Das  J.. in the judgment ahe.tdv
menticued. and gave the e plaintiff a decree. From this
decree the Mahanth the 1st defendant and the 3rd
defendant who was in possession of some of the suit
properties preferred appeals to the. High Court at
Patna. The learned Judges of the [Iu;} Court
allowed the appeal of the 1 1st defendant, reversed the
Judgmem ol the lower Court and dismissed the plain-
tiff’s suit without going into any other question, on
the short ground that the suit was barred by
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res judicata under prhnmtlon V of s. 11 of the Coode
of Civil Procedure as 1n O. 5. 500 of 1903 the plaintift
had prayed for the recovery {f the money sued for by
sale of the mortgaged properties and also, if necessary,

by the sale of the other mutt properties, and the latter
velief not hax ving been granted must he deemed to have
been refused. From this decree the plaintiff preferred
this appeal to His M(L}eat'\" m Council.  The 1st and
3rd defendants who were the appellants to the High
Court have remained ex parte, but the 2nd defendant,

a transferee from the Ist defendant subsequently to
the confirmation of the Court sale, has appeared in
support of the judgment of the Court helow.

Their lordships are unable to concur in the
reasons given by the High Court for dismissing the
suit. The plaintiff’s claim in O. 8. 500 of 1903 and
the reliefs which he sought were based solely on the
ekrarnamas which were held by both Counrts to be
unenforceable and void. On their being found to be
void by hoth Courts, the plaimntiff was held to be
entitled to recover the monies which he had advanced,
and be chtained a decree against the 1st deenddnt,
the Mahanth Siaram to whom the advances had been
made.

In their Lordships™ opinion there is no reason to
suppose that it was intended to give the plaintiff
worthless decree against an ascetic Whn pre mmmbh
had no property of his own and to de wprive the plaintift
of any right he might have to bring the mutt pro-
peltles to mle mn L\L(’llth)ll of the (‘et reg. Further,
the learned Judges in the High Court appear te have
entertained no doubt as to the right of the Mahanth
to raise money for the defence of the suit brought
against him by sale or movtgage of the mutt pro-
perties, hecause, as showing the unconscionable nature
of the ekrarnamas, they observed that the 1st
defendant, the Mahanth, was not a meére beggar and
that the security given by him (which consisted of mutt
properties) was ample to cover the advances which the
plaintiff was undertaking to male.
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Although in the judgment under appeal the
learned Judges have not dealt with the issues in the
case, their Lordships cousider it unnecessary to
remand the case to the High Court for findings on
those issues, and so further prolong this ruinously
protracted litigation, because in their opinion the
question of the valic of the Court sale, the only
serious issue in this cnse, was directly and substan-
tially in issue Letw e plamtiff and the 1st defen-
dant in suits nos. 477 and 473 of 1918 in which they
were co-defendants.  ¥n their Lordships’ opinion, as
already stated, it was necessary in those suits to
decide the dispute between themn as to the validity of
the Court sale for the purpose of giving the plaintiffs
appropriate rvelief, and therefore this case is governed
by the rule as to res judicata between co-defendants
in Cottingham v. The Earl of Shrewsbury(l) which
has recently been applied by this Board, in Munni
Bibi v. Tirloki Naih(2) and Fewng Sein Done v. Ma
Pan Nyun(3).

In the latter case it was cheerved by their Lord-
ships that it was 1mmaterial whether K., one of the
two defendants, had entered appearance or contested
the suit, for she was o proper party and had a right to
be heard if she so desived. Here, as already stated,
the 2nd defendant, the Mahanth Mahabir, entered
appearance avd sided with the plaintiffs. In the
present suit the same question as to the validity of the
sale 1s again in issue between these same defendants,
who are 1w ranged as plaintiff and 1st defendant,
though the subject matter of this suit is different, and
the decision in the former suits is binding upon them.
That issue being ves judicata in the plaintiff’s favour,
he is entitled to sue within the period prescribed by
the law of limitation on the title he acquired when
the Court sale to his father of these properties was
confirmed and on confirmation became absolute.

(1) (1843) 3 Hare 627.
(2) (1931) I. L. R, 54 AU, 103; 1. R. 58 I. A. 158.
(8) (1982) I. L. Tt. 10 Rang. 822; L. R, 59 I. A. 247.

o
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The 3rd defendant, Ram Narayan, preferred a
separate appeal to the High Court claiming an in-
dependent title to some of the suit properties under a
purchase at a sale for arrears of land cess on July 6th,
1914, subsequently to the Court sale. The High
Court allowed the appeal on the ground that the suit
was barred under Art. 12 of the Limitation Act, as the
plaintiff had not sued to set aside the sale for arvears
of road cess within the time prescribed. The bid-
sheet A.A. shows what was sold was the property
exclusively belonging to the judgment-debtor as detail-
ed below, viz., Mahanth Mahabir Das. At the time of
this sale the title to the property sold was not in that
judgment-debtor but in the plaintiff, and their Lord-
ships agree with the decision in India in Jwale Sahai
v. Masint Khan(t), that the sale was a nullity, and
that the present suit is not barred under Art. 12 of
the Limitation Act. For these reasons their Lord-
ships will humbly advise His Majesty that the
judgments of the High Court in these appeals to be
reversed and the judgment of the Subordinate Judge
restored. The appellant’s costs in the High Court
will be borne by. the respondents, and the costs of the
appeal to His Majesty in Council as to two-thirds by
the 1st defendant and as to one-third by the 2nd defen-
dant, who appeared to support the judgment of the
High Court in the principal appeal.

Solicitors for appellant: Hy. 8. L. Polak & Co.

Solicitors for 2nd Respondent: Douglas Grant
& Dold.
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COMMISSIONER OF INCOME-TAX, BIHAR AND
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Income-tax Act (XI of 1922), s5. 2(1)(a), 4(1) and (3), and
6(iv)—A gricultural Income—Loan by money-lender on

* Prusmnt:  Lord Macmillan, Sir John Wallis and Sir Shadi Lal.
(1) (1904) L. L. R. 26 All 346. g
5 e R

1935.

Kzpar
Nate
GOENKA
7.,
Raw
NArAIN
Law.

Sir Jouy
WALLIS.

*J. C.
1935.

July 2.




