
1935. to His Majest}r in Coimcil must be paid by the 
respondents. Tlieir Lordships will so iiiimbly advise 
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CO M M ISSIO NEB  OF IN C O M E -TA X , B IH A B  ANtD 
OPJSSA.

{Oil Appeal from  the H igh  Court at Patna-)

Indian Income-tax Act {X I of 192i2), ss, ‘2(1), (a) arid 
1 2 il)— Agncultum l Income— Qhatge on Land— AnnuiLij—  
Inconie, meaning of .

N  transferred aa estate to B  in consideration of (a) the 
payment, of a lump sum, (b) the discliarg’e of certain debts, 
nnd (c) the payment to him for life of an annuity of 

Jib. 2,40,000. 'By a separate deed the payment of the annuity 
wab made a charge on the lands transferred. The taxing 
authorities included the annuity in N ’s asssssable income.

Held, that the word “ income”  in s. 12(1) of the Indian 
Income-tax Act (X I  of 1922) was not limited by the words 

“ ■profits and gains” . The annuity was not a capital sum 
payable in instalments, but income in the hands of the vendor.

Commissioner of Income-tax, Bengal v, Shaw, Wallace 
end Co,, (}) iollowed.

The annuity was not agricultural income within s. 2(1) 
(a), but money payable under a contract imposing a personal 
Irability the discharge of which was secured by a cnarge on 

ia iid .: ' .

Judgment of the High Court affirmed,

*  P resen t : Lord Blaneshurgh, Lord Russell of K iliowen and S ir 
Lancelot Sanderson.

(1) (1932) L  L. E , S9 Cal. 1343; L . R. 59 L  A. 206.



Appeal (no. 12 of 1935) from a jiiclement of the 
H igll Court (April 17, 1934): C a p t a in

Th,e facts o f the case are started in the iiid^menfc ^^habaj 
of the Judicial Committee. Gop̂

X9B5. May IS, 14. Latter K . C., S ir Sultan 
Ahmed and Hey worth Talhoi for the appellant. The singh 
annuity was papiient in instalments of the piiTchase v. 
price and not a profit. The only annuity m  the At’t Cô_arrs-̂  
is one paid by Government (s. 7).' Income in s, 12 ( l )  ingT2e-tax, 
means vsoraething coming in. It  involves (a) a source, bihar anj>’ 
and (&) a profit or gain severed from that source: Obi&sa.
Inland R evem ie  Commissioners Y. Eeference
was made to Commissioner of Tncom,e-tax v. Shaw,
Wallace a/nd Compa,ny{^) and In  re Raja Jyoti Prasad 
Singh Deo(^). There iniist be an element o f profit 
in the annual payments : Minister of National Reve­
nue V. Spooner{^) and Perrin  v. Dickson{^) on 
appeal (‘’). In annual sums payable for a considera­
tion, i f  for a term of years, the profit is found in tlie 
amount of interest contained in the payments, i f  for 
life, in the excess expected over the price. Whether 
payment is annually for a definite term o f years or 
for life it is a capital payment and not taxable under 
the Act. Secondly, i f  the annuity is income, it is 
agricultural income. Section 100 o f the Transfer of 
Property Act (IV  of 1882) was referred to.

Sir Sultan Ahmed, follow ing: I t  is not neces­
sary that a gross sum should be mentioned to make 
a sale. An annuity may be purchased from an 
insurance company. Gn the second queBtion, the 
charge on the land, though not striGtly a lease, is in 
substance a lease,

Dunne K , (7. and Sir Thomas StraMgm(m im  
respondents were not ealfed upon*

May 28. The judgment of their Lordshi|is was 
delivered by—

(2) (1932) I .  L .  R . 59 CaL 1343; L . B , .59 I .  A.. 206, y l2 .
(S) (1921) 6 Bat. 62.
(4) (1933) A . G. 684.
(5) (1929) 2 E . B . 85.
(6) (1930) 1 K . B . 107.
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1935. L ord R ussell of K illowen.-— T he appellant
appeals from a judgment of the High Court of 

MaL raj Judicature at Patna on a reference under s. 66 (2) of 
EuMAa the Indian Income-tax Act, 1922 (hereinafter referred 
Saein Act). The question for decision may be
EAMra stated to be whether the appellant is assessable to 
SiNCT income-tax and super tax in respect of an annual sum 

of Rs. 2,40,000 payable to him during his life 
pursuant to a covenant contained in the indenture

SIGNER OF f  . ,
fNcoME-TAx, hereinafter mentioned.

ôwsst^  ̂ The appellant was the owner of an estate in
British India known as the Nine Annas Tekari R a j. 

L o e d  He had a daughter who had m'a.’rried a son of Rani
JinlowEN ̂  Bhubaneshwari Kuar (hereinafter referred to as the 

Rani).
By an indenture, dated March 29, 1930, and 

made between ■f’he appellant of the one paTt and tiis 
Rani of the other part, the appellant conveyed the 
greater portion of his said estate to the Rani for the 
valuable consideration therein appearing. The inden­
ture recites among other fects that the appellant was 
absolute owner of the estate, and that, for the purpose 
of discharging certain of his debts and' of obtaining 
for himself an adequate income, he had agreed with 
the Rani for the absolute sale and transfer to her of 
that portion of Ms said estate described in the first 
schedWe, in consideration of the Rani eovena.iiting to 
pay the said debts (which amounted in fact to a' sum 
of over Rs. 10,00,000) and to pay to him a sum of 
Bs. 4,73,063 in cash to meet the expenses of his 
daughter’s marriage and other urgent necessities, and 
further covenanting to pay him, annual sums during 
his lifetime of Rs. 2,40,000 in manner thereinafter 
appearing, such payment being secured' by a charge 
upon the property thereby tr^’nsferred. By the opera­
tive part of the indenture it was witnessed that in 
pursuanGe of the said agreement and in consi deration 
of the sum of Bs. 4,78,063,, paid to the appellant; and 
in further consideration of the covenant by the Rani 
for payment to the appellant during his lifetime of 
the annual sum of Rs. 2,40,000 by six instalnientS;,
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and also in consideration of the covenant to pay and 1935. 
indemnify the appellant in respect of the said debts  ̂
the appellant assigned the hered'itd’ments therein mahabaj
described unto the Eani absolutely. The indenture Kumae
contained a covenant by the Eani with the appellant 
for payment to him, during his'lifetime, of the yearly Nabain
sum of Rs. 2,40,000 by six equal instalments, with Singh
interest at 12 per cent, j^er annum on any overdue in- 
stalment, and to pay the said debts and to keep the signer of 
appellant indemnified against all suits, actions and Income-tax, 
proceedings whatsoever in respect of the said debts 
or any of them. ^

This indenture does not itself cont'A’iu any charge 
on the estate of the annual sums covenanted to be [vilt.owfk. 
paid; but their Lordships were informed and the case 
proceeded upon the footing that the stipulated security 
had been given by a separate document.

The taxing authorities in assessing the appellant 
in respect of the year 1931-1932 included in his assess- 
aljle income the following i t e m “ Other sources, 
annuity, Rs. 2,40,000,”  being the sum received by 
him in pursuance of the Rani's covenant. The appel­
lant contends that no part of this receipt should be 
included, (1) because, being merely an instalment of 
the purchase price payable on the sale o f his estate, 
it is not an annuity but a capital sum; alternatively
(2) because even i f  it be an annuity it is not taxable, 
tfccause it does not fall within the description of what 
is taxable under the Act ; and in the further alternative
(3) because even i f  it would otherwise fa ll within such 
description, it is “ agricultural income”  'atad a,s stii3h 
specifically excepted from the operation of the Act.

The relevant provisions of the Act are the 
".following'

“  In  t t is  A,ct m less there is aiiytMng repvigiiaBt in the subjeot 
o r 'context,—  ■

“  (1) " agricu ltural incom e ‘ means—

(fl.) any xent or revenue derived from  land wiiiob. is  used for 
Agricu ltural purposes, and is either assessed to  land- 
reveflLue in  B ritish  In d ia  or subject to  a local rate
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1935. assessed and collected by Officai’s of Goveniment as 
such; , . .

“  3. Whei-6 any Act; of fche Indian Legislature enacta that income- 
tax shall be charged for any year at any rate or rates applicable to 
the total income of an assessee, tax at the ratB or thofse rates shall 
be charged for that year in aocordance with, and subject to the pro- 
visions of, this Act in respect of all income, profits and gains of the 
previous year of every individual, Hindu undivided fam ily, company, 
■firm and other association o f individuals.

Ca p t a in  
Maharm

GOPM 
Sa r a n

iifABAIN 
SiNGH  

v »

OoMMiS' •• Save as hereinafter provided, this Act shall apply to
SIGNER Qt' income, profits or gains as described or comprised in section 6,

Xncobib-tax , whatever source derived, accruing or arising, or received in
'B iha® and British India or deemed under the provisions of this Acr. to accrue, 

Okissa , or to be received in British India,
“ (5) .

LoBi>
RnsSELii OS “  :(3) This Act shall not apply to the, following classes of income:

Kit.tiO'W’siis.

(vm ) Agricultxiral inconae.

“  6. Save as otherwise provided by this Am, the rollo%ving heads 
o£ income, p r o f it s  and gains, shall be chargeable to income-tax in t]je 
m a.n rier hereinafter appearing, n a m e ly

“  (i) Salaries,

“  (ii) Interest on Securities.

“  (iii) Property.

"  (Iv) Business,

“  (v) P ro fe s B io n a l Earnings,

"  (vi) Other Sources.

“  7. (1) The tax shall be payable by an assessee under tihe head. 
' Saiaries ’ in respect of any salary or wages, any annuity, pension 
or gratuity, and any fees, commissions, perquisites, or profits received 
b y  him in lieu of, or in addition to, any salary or wages, which are 
paid by dr on behalf of Government, a local authority, a company, 
or any other public body or association, ov by or on behaH of atiy 
private employer. . . .

“  12. (I )  Ih e  tax shall be payable by an assessee under t o  
head 'O ther Sources’ in respect of income, profits and gaina of 
every kind and from every source to which this Act ppplies (if  not 
included under any of the precediiig heads).

(3) Sucli income, profijs and jroius shall be computed after 
making allowance for any expenditure (not being in the natur® of



capital expenditu re) iucurved solely io r  the purpose of making or iSSS. 
earning such, income, profits or gains, provided that no allowance ' ~
shall be made on accovmt of anv personal expenses of the assessee.”  Oa f i 'MN■ aiAHAKAJ

.In their Lordships' opinion it is impassible to 
hold that this annual payment is '' agricultural 
income within the ineaning of the Act. I t  is not NAitm-
rent or revenue derived from land; it is money pay- Stow
able under a contract imposing a personal liability on
the covenantor the discharge of which is secured by sionee oiv
a charge on land. The covenantor is at liberty to Income-i-ax,
make the payments out of any of her moneys, and is 
bound to make them whether the land is sufficiently ' ‘
productive or not. Their Lordships are in agree- Lokd
ment with the opinion of the Judges in India, which i-JuysEtL .>j. 
upon this point was unanimous. ilwwen.

Upon the remaining questions there ha’s been a 
division of opinion among those Judges. The Chief 
J ustice and Varma, J. were of opinion that the sum 
in question was not a capital sum., but was ‘ 'income’'’ 
within the meaning of that word as used in s . 12 (1) of 
the Act, and' therefore taxable. 0n the other hand 
Khaja.Mohamad Noor, J. took the view that the trans-; 
action w s  a sale of the estate for a capital sum or 
price of 'a’n amount dependent on the duration of the 
ai)pellant*s life, and that each annual payment was 
an instalment of that capital sum and therefore not 
taxable as income.

Their Lordships find themselves in sgreem&nt 
with the Chief Justice and Varma, J. Indeed but 
for the elaborate argument addressed to the Board 
they might well have contented themselves with adopt­
ing the careful judgment of the Chief Justice i^hich 
covers the whole ground. I t  is impossible, without 
ignoring the plain language of the indenture of March 
29, 1930, to treat the annual payments as instal­
ments of a capital sum. To say that they are part 
of “ the price’ ' of the sale does not make them necessari­
ly capital payments. I t  is only to say that they are 
part of the consideration for the transfer of the
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property, and that consideration may well take the 
Captain of annual sums which will be income in the
Mahaeaj hands of the payee. In this indenture the intention 

of the appellant is made clear. He was absolute 
owner of the estate; he could have given it away. 

Nabain What he does, and' what he states in the document 
S in g h  Jig wishes to clo, is to part with the estate in order 

CoMMis- to get rid of his debts,, -and to obtain for himself an 
siioNER OF a,(iequate income. He accordingly transfers the estate 

Rani and obtains from her in exchange (1) a 
Or is s a . Covenant to pay the debts in the second schedule, (,̂ ) 

a sum of cash to meet the expenses of his daughter’s 
ruŝ ktt" OB' (^)  ̂covenant to pay him a life annuity.

I'his is clearly no ordinary bargain and sale by a 
^endor and purchaser at arm’s length, for the money 
consideration bears no relation to the actual value of 
the property. The amount ultimately payable by the 
purchaser depends upon the life of the vendor. I t  is, 
t!]eir Lordships think, clearly a case where the owner 
of the estate has exchanged a capital asset for (inter 
alia) a life annuity which is income in his hands. It  
is not a case in which he has exchanged his estate for 
a capital sum payable in instalments.

But it was 'argued that even though the life 
annuity be income, as distinct from capital, it  still
i.-̂ not income taxable under the Act, because the words 

income, profits and gains”  in s. 12 (i )  of the Act must 
be construed as including only such income as cdnsti- 
ti.'tes, or provides a profit or gain to the recipient; i.e./ 
that the word “ income’’ is in some way limited by its 
association with the words “ profits’ " and '/gains’ ', 
'’this being so, it is said that in view of (a) the true 
value of the estate (alleged to be about 2 crores of 
rupees) and (&) the age of the appellant (alleged to be 
about 47 at the date o f the transaction), the annuity 
cfjuld never constitute or provide a ‘ ̂ profit’' or “ gain”  
tti him, and therefore cannot be“ income’' which is 
taxable under the Act.
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Their Lordships agree with the opinion expressed 
b)/ the Chief Justice upon this point. The word g aptain

“ income” is not limited by the words ‘̂profits”  and Maharaj
‘ 'gains” . Anything which can properly be described 
as income, is taxable under the Act iinless expressly saran

exempted. In their Lordships’ view the life  annuity N abain

in the present case is ‘ 'income”  within the words used 
in the judgment of this Board w^hich was delivered oommis-
in the case of Commissionev of Income-Taoi), Bengal s ig n e r  of
V. Shaw, Wallace & Co., (i) viz.—  Bih^and'

“  Income their Lordships think iu this A ei eonnoles a periodical Oe is s a .
monetary return ‘ coming in ’ with some sort of regularity from definite _
soiu’ces. The source is not necessarily one which is Gxpeoted to he 
continuously productive, luit it nuislj be one ■whose object is the 
production of a definite return, excluding anything in the nature of KiLiiOWEN. 
a mere windfall. Ih is  income has been likened pictorially to the 
fruit of a tree, or the crop of a field. I t  is essentially the produce of 
something, which is often loosely spoken of as ' capital.’ But capital 
though possibly the source in the case of income froni securitifiB, is 
in most cases hardly more than an element in the process of produc­
tion,”

Here the source o f the life annuity is the covenant.
The life annuity is the produce o f one of the items 
(viz., the covenant) which the appellant has taken in 
exchange for the estate.

Eeference was made before their Lordships to 
\ arious decisions upon the taxing Acts of other 
countries, Acts which are couched in different terms 
and framed upon different lines. So fa i as those 
decisions had any relevance to the points under 
consideration, they appear to have been suitably 
considered and dealt with in the judgments of the 
Chief Justice and Varma, J. Their Lordships think 
it unnecessd’ry to discuss them further. They content 
themselves with repeating the view expressed in the 
j IIdgment of the Board above referred to, that little 
can be gained by trying to construe an Income-tax Act 
o f one country in the light of a decision upon the 
meaning of the incorae-tax legislation o f another.

(1) ( I .  L . EO SfFcai. 1343;l350; L . R. 59 I .  A.~200, 212.
" iV',: ■ I.. R.
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1935.

C a p t a in  

M a e a k a j  

K u m a e  
G o p a l  

S a r a n  
Narain 
S in g h

V.
C o m m is ­

s io n e r  OS' 
I n c o m e -t a x , 
B ih a r  a n d  

O k is s a .

L o r d

U TJSSEL.Ii O f
Kiu-oaven.

For the reasons above appearing their Lordships 
are of opinion that this appeal should be dismissed, 
and they'will humbly advise His Majesty accordingly.

The appellant must pay the costs of the appeal.

Solicitors fo r  Appellant; Douglas^ Grant and
Dold.

SoLiciToii FOR llESPONDENT: SoUcitOT, India

1933.

N o v e m b e r ,  
20, 21, 22, 

23, 26. 
Jajiuary, 

25.

A P P E LLA T E  GiVlL.
Before Wurt and Dhavle, JJ.

IIAJA  J A N K I N A T H  E A Y

V.

SYBD ABAI3 R E ZA .*

M ()rLga(jG-~English m ingredients ami legal,
incidents of— mortyugor granting jjowcr-of-atUmmy to morl- 
(jagee to eolleci reniii an m o rtg a g o r 'a g e n t— provisiom , 
whether inconsistent with English moTtgaga— moTlgagec. 
entcrmg into 'possession on the basis of. power~oj-att(yrney , 
amomitabilitij of— iiiibstiiu-ie apyointcd by niortgagee, whether 

m ortgagor’s agent— ustifraetuary mortgage, whether eon- 
templates delivery of the entire moftgaged property to ike 
nwrtgagGe— imornalotis mortgage—■absence: of express provi­
sion reganling sale— mortgagee, whether entitled to a decree 
for sale where provisions in the deed easily import a sale—  
Tm isfer of Property Act, 1882 (/lot IV  of 1SQ2), sections 6S 
and M r—Cotii7ra(yt Act, {Act IX  o f s e c t i o n  194.

*  Appeal from Original Decree no. 28 of 1934, from a decision o l  
Babu Nidlieshwar Chandra Chandra, Subordinate Judge of Puniea, 
dated tlie 14tli of Pebruar^', 1934.


