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tliat i f  the judgment-debtor would pay tlie decretal 
ainoiint to the decree-holders by the 31st January,
1935, the sale would be set aside, but on his failure 
to do so, the sale would be confirmed. It is contended 
oiJ behalf of the respondents that in arriving at this 
compromise, the father of the.appellants acted as the 
ka.rta of the family and represented the appellants 
arid, tlierefore, the compromise woidd l;)e binding 
upon the latter also. This is, however, a question 
of fact which it will be for the Subordinate Judge to 
in.vestigate along with the other facts of the case.

In iny opinion these appeals must be allowed. 
Costs of these a,p|)eals will abide the result of the 
application under Order X X I, rule DO. Hearing fee 
ten gold mohurs.

I t  is not necessary to ])a,ss any order on the stay 
a|)plication which !)ecomes infrnctuous in view of the 
order passed.

The Court M ow  is directed to expedite the hear
ing of the application under Order X X I, rule 90.

R owland, J,—-I agree.
A'p'pecds allowed.

APPELLATE C IV IL .
Before Muepherson and James, JJ.
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JANGBAHADIJR CH AUD H UEY.*

R('s juilicdia— appUcaUQ'n■ under Order IK ,  rule . 13, Code 
Ilf Civil Procedure, 1908 (AH  V of ■ 1908)— finding as to 
,service of summons wluylhuT opmates as res judicata in a 
subsequent suit for scUiwj aside the decree on the ground of 
friiudult'nt siippression of summons.

* Appeal from Orisinal Order no. 124 of 1934, from an order of 
Babu K. N . Ringli, Riibordtnate Judge of MuKaSfarpur, Jatedl the 
May. 1934, reversing the deeisioti of BaLu II. N . Smgli, Munsif, 1st 
Court, Muzaffai'pur, dated the HoYomber, 1932.
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The decdsioii in a proceeding' under Order IX ,  rule 13, 
Code of Ciyil Procedure, 1908, that the summons was duly 

Gope served is res judicata and. no further suit for setting aside the>
V. ex parte deeree will lie on the ground that the summons had

J a n g -  been fraudulently suppressed.
KAHADOR

Chaudbury, Jancjal Ghaudhury v. La lg it Pash mi (1), followed.

Malianth Hmnnip Glioshain v. MaJiabir Shalii^^), 
distinguished.

Appeal by the plaintiffs.
The facts of the case material to this report are 

set out in the judgment of Macpherson, J,

S.' N. Butt (for S. K . M itra), for the appellants.

S, N. Roy and B. N. Rai, for the respondents.

M acpherson, J.—This appeal must be decreed 
with costs.

The appellants brought a suit against the respon
dent and obtained an ex parte decree. Thereupon 
the respondent applied under Order IX , rule 13, on 
the ground of fraudulent suppression of summons. 
The matter was gone into and it was found not only 
that the summons had not been suppressed fraudu
lently but had not been suppressed at all and it was 
duly served. This finding was upheld in appeal. 
The respondent then brought the suit out of which 
this second appeal has arisen. I t  was sought to set 
aside the ex parte decree on three grounds, (1) fraudu
lent suppression of the summons in the said suit, 
(2) the falsity of the claim in that suit, and (S) that 
the defendants got the plaintiff’s appeal in the re
hearing case dismissed by fraudulent misrepresenta
tion , The learned Munsif who tried the suit held 
on the strength of the decisions of this Court in 
Jangal Cliaudhury v. Lalgit Pasbani}) and Malmnth 
Hamrup GhosJiain v. MaJm^ir Shah{^) that the suit,

(1) (1920) 1 Pat. L . T. 785.
(2) (1923) 6 Pab. L. T. 66.
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was barred by res judicata. TKe second and third 
points' lie held were frivolous.

In appeal from his decision the Subordinate 
Judge of Muzaffarpur came to the conclusion that Ĵ ng- 
the suit was maintainable and set aside the decision 
of the Munsif and remanded the suit for a fresh trial 
on the merits. The defendants have, therefore, M a c - 

preferred this second appeal, p h e u s o n ,  j.

Mr. Dutt supports the appeal on the basis of the 
decision of Jangal Chaudhury v. Lalgit Pasban(^).
The only decision cited by the learned Advocate for 
the respondent is Maharani JanM Kuer y. Balm 
Thahur Rai(^). Now in Jangal Chaudhury v. Lalgit 
Pasban,Q) a Letters Patent Appeal against the judg
ment of DaSj J.j it was decided that the decision in 
an application of Order IX , rule 13, that the 
summons was duly served is res judicata and no 
further suit will lie on the ground that the summons 
had been fraudulently suppressed. In  the decision 
cited on behalf of the respondent, Das, J. expressed 
some measure of doubt in respect of the decision in 
Jangal Chaudhury v. Lalgit PashanQ) but he did not 
dissent from it. Sitting as his colleague it fell to 
me to point out that in the case before us it was not 
even necessary to rely on that decision since there was 
no evidence whatsoever on the record o f the litigation 
as to the contents of the application of the plaintiff- 
respondent under Order IX , rule 13, and as an
application under Order IX , rule 13, may be made
on a ground other than non-service of summons, the 
contention of the appellant was completely covered by 
the decision of the Judicial Committee in Radha 
Raman v. Pran Nath{^), I  also observed that, as 
then advised, I  was not prepared to doubt the correct
ness o f the* decision in Jangal Chaudhury v. Lalgit 
Pasbani}). I  adhere to the view which I  then

(1) (1920) 1 Pat. L . T. 785.
(2) (1923) 5 Pat. L* T. 66.
(8) (1901) I. h. R. 28 Cal. 476, P, 0.
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1935._____ _ expressed. In my opinion that deciwsioii is sound.
J a n k i  Further it conipieteiy ciovers the point at issue in the
Gope present case. The question of service or non-service

of summons was agitated between the parties in tlie 
proceedings under Order IX , rule 13, and it was held

V .

J a n g -

EAHADUR

CHAUDHtmY, that the summons had been duly served.. I t  is not 
Mac 1‘espondent in the present case by

I'HERsoN, j. I’egular suit to a,gitate the same point found against 
him. I t  must be taken in this suit that the sum
mons was duly served upon the plaintiff-respondent and 
if  it was duly served it was impossible that there 
could have been the fraudulent suppression of it which 
is the basis upon which he desires the ex parte decree 
a.gainst liim to be set aside as fraudulent.

I  would allow the appeal with costs in tMs court 
and in first appeal and restore the judgment of the 
first Court.

J a m e s , J .~ — I  agree.

A ffea l allowed.

SPECIAL BENCH.
1936 Before W ort, lOiaja Mohamad Noor and Agarwda, JJ.

SUBJA N A R A IN , M U K H T E A R , In  re"'

L eg a l P raG titioym s ' A n t,  1879 {A.Gt X V I l l  o f  1879), 
section  13— accused persons ordered to  he released 07i hail—  

R ’s offer to 'stand surety re jedad— M ukJdear s tm id ing  surety  
— agreem en t o f in d em n ity  betw een H and nm W itear— a m ou n t 
deposited w ith  the surety — m uhhtear, w hether g u ilty  o f p ro 
fessional m isGonduct— agreem ent, tohether constitu tes a 'public 
m isch ie f— surety, ohligations of.

Where certain persons were ordered to be released on bad 
and one R  offered himself as surety for them but the Magistrate 
refused to accept him whereupon 8, a mnkhtear, stood surety 
but before standing surety the mukhtear liad entered into an

*  Civil Eeference no. 3 of 1934, made by R. B. Beevorj Esq,, i.e.s., 
Sessions Judge of Bhagalpore, by letter no, 1994/YII-9, dated the 28th 
of June, 1934.


