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| e In my opinion the objection prevails and the
gumarr  Value of the suit is held to be Rs. 2,600 on which
Gawns Kome court-fee has been paid and, as I find, on which the

G pleader’s fee was assessed in the Court below. The
pussio memorandum of appeal will be returned to the
Smeu.  appellant or his Advocate for presentation to the
T o Court with an endorsement of the date on

Vomsaan Which 1t was presented to this”Court and the date on
Noox, 4. which it is returned.

We have considered the question of costs. No
doubt the plaintiff made a mistake in instituting the
appeal to this Court, but objection was not taken by
the respondents at any earlier stage. Even at the
time of the hearing of the appeal the matter was not
brought to our notice till the argument had advanced
to a considerable extent. In the circumstances, the
parties should bear their own costs of this Court.

AGARWALA, J.—I agree.
Preliminary objection upheld.

Memorandum of appeal returned.
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Court—article 47, whether opmabas as a bm——~sm ton 98, sgope
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Alter the expiry of the period of limitation for institubting
a suit for possession of any property the person who should
have ingtitubed such suik, bub has failed to do so, ceases {o
have any rvight to the property; the law declares not gimply
that the remedy is barred but that the title is extinct in favour
of the possessor.

Gangu Gobind Mundal v. The Collector of the Twenty
Four Purganas(l) and Bhagwuwn Rumanvj v. Ram  Krishua
Bose(2), followed.

Held, therefore, that a suit instituted by a party who
was upsuccessful in o ceiminal procceding under section 145,
Code of Criminal Procedure, 1808, aguinst one who was not a
party to such a proceeding would be barred by article 47 of
the Limitation Act, 1908, if the suit is instituted more than
three years after the order of the Criminal Coutt.

Aukhil Chunder Chowdhry v. Mirza Dilawar Hossein(3)
and  Pakki Admarayene  v.  Namburuw  Suramma(4),
distinguished.

Appeal by the plaintiffs.

The facts of the case material to this report will
appear from the following judgment of Macpherson,
J. who referred the case to the Division Bench.

MaornursoN, J.—The question for decision in this second appeal
is whether the Subordinate Judge of Tlazaribagh was right in holding
that the plaintiffs’ suit must fail by reason of the provisions of article
47 read with section 28 of the Indian Limitation Act, 1908. Article 47
preseribes s limitation of three years beginning from the date of the
final order inthe case for a suit bya person bound by an order
respecting the possession of immoveable property made under the Code
of Criminal Procedure, 1898, or any one claiming under such person,
to recover the property eomprised in such order and section 28 provides
that ab the determination of the perind of limibation set out im the
Act to any person for instituting o suit for possession of any property,
his right to such property shall be extinguished.

The plaintiffs who are the appellants were entered in the record-of-
rights finelly published in 1013 or 1814 as raiyats of the holding set
oub in khata 58 comprising 6.71 acres in village Balak which is the
khorposh - tenure of defendant no. 1. The holding had been settled
with them by Mahant Dayal Dag, thikadar under the landlord of
Bolak. The seltlement was wade just at the end of his thile and
appears %o have comprised some lends recently puwrehased by or in the

(1) (1867) 11 Moo. TI. A. 845,

(2) (1919) 74 Ind. Cas. 561, D. C.
(3) (1880) 6 Cal. L. R, 93.

(4) (1925) 48 Mad. Ii. J. 372,

1935.

Nanbo

Llaman
e
SR
Buuy
Naraiy
SINGH.



Naxbo
Kamar
V.
Sri
Buoe
NARAIN
SiNGH.

426 THE INDIAN LAW REPORTS, [VOL. XIV.

names of the plaintiffs and also bakasht, abandoned or surrendered
lands which ordinarily a temporary lessee could not settle. The plain-
tiffs if not the illegitimate sons of that mahanth, as is probsble, were
at least his servants. On hLis death there was a proceeding under section
145 of the Code of Criminal Procedure between his successor, the
present défendant no, 2, and the present plaintiffs which terminated
on the 8th Novewnber, 1921, in an order declaring the second defendant
to be eutitled io possession and forbidding any disturbance of his
possession till his eviction {rom the property in due course of law,
and ilie crops of the land which had been previously attached, were
made over to him. As the present plaintifis did not instibute any
suit to set aside the summary decision and recover possession of the
Jards within the period of three vears from the date of the order ordained
by webicle 47, prima facie their right to the property was exbinguished
under gection 28,

In 1926, however, the first defendant as landlord of the village
instituted a suit against the second defendant for a declaration of title
and recovery of possession of the holding on the ground that the latter
was not entitled to refain possession thereof, he or these plaintiffs-
appellants as farzidars of his math having been fraudulently recorded
in the record-of-rights. The defence of defendant respondent no. 2
that these plaintiffs-appellants had not been his farzidars but that he
was in possession adverse to them, failed, and the landlord’s suit was
decreed. Ye obtained delivery of possession in spite of an application
under Orvder XXI, rule 100, of the Code of Civil Procedure by these
plaintifts-appellants who thereupon brought the suit out of which this
second appeal has arisen for a declaration of their raiyati title to and
recovery of possession of the holding on the ground that they were
the veal raiyats. Some other allegations were: made—in particular,
thay alleged that they had all along been in possession, hoping thereby
to answer the anticipated defence of limitation—which, however, have
been negatived hy tle courts of fact. The mahant defendant disclaimed
all interest. The khorposhdar relied mainly on limitation. He pleaded
that the defendants weve farzidars of the math and thet he instituted
the suit against the mahant as soon as he learnt of the fraud committed
upon the landlord.

The Munsif decreed the suvit on the view that article 47 of the
Limifation Act was not & bar since the khorposhdar now in possession
was not a party to the proceeding under section 145 of the Code of
Criminal Procedure, snd he further held that the entry in the record-
of-rights of plaintiffs as raiyats had not been rebutted and that the
landlord was estopped from denying the tenancy as he received rent
by suit or otherwise from the plaintiffs before he instituted the suit
against the mahant.

In appeal the learned Subordinate Judge differed on hoth points
and dismissed the suit.

The plaintifis now appeal.

It is not now claimed thab the question of estoppel has been
wrongly decided. It is urged, however, in reliance of the decision in



VOL. XIV.] PATNA SERIES. 4217

Aukhil Chandra Chowdhry v. Mirza Dilewar Hossein(l) that article 47
of the Liwitation Act does not sffect the suit. T was there decided
thab under the corvesponding provision of the Limitation Acts of 1871
and 1877 the article could cnlv apply between the parties whose
possession has been confirmed by the Magistrate and each one of the
parties  to  that  proceeding who  claimed  against  them,
and  that it did wot apply in favour of ene of tha parbies
who subsequently succeeded hy regular suib  in  ousting  the
patties pub in possession by the Mugistrate. In Jogendra Eisiore Roy
Cliowsdhenry v, Brojewdre Kishore Roy Chowdhry(2) the mabter came
before a Full Beach of the Calewtta High Cowt in 1898, Hill and
faonpind, 43,0 hrd reievved fhe matter stating that they felt greab
Bexitation in foilhwing the miling of 1880, They uheerved :

CIb i eerbainly nob warranted by the terns of arvticls 47 into
which it virtonlly reads the words * provided the sulb belween the
parties to the procecding under the Criminal Procedure Ceode, in which
the order respecting the possession of the properiy was passed’, which
are nob 1o be found fhere. Tt ig, therafors, in weality n plece of
legistation, and it glves no yeasong for the view I expresses.  Reason
might perhaps be found for the ruling i the argument thab it is hard
ona pevson bound by oo oeder under section 145 of the Criminal
Procedure Code, that he should e hound, as it has Leen said, for all
time, though the possession of the property wmay have passed {rom
his opponent to some third party. On the other hand, it may be the
policy of the law, and perhaps ascund one, that, when proprietors of
Jand dispute respecting the possession of land in sueh o way as fo
cause a likelihood of a hreach of the peace, the party found to be oul
of possession should have only thres years instead of (uot ** all time
but) twelve years to bring his suif for recovery of possession in what-
soever hands the lands may be.

Oun the whole, we are unaple to agree with the ruling in the case
of Aukhil Clundor Chowdhry v. Miza Dilewar Chowdloy() . . .7

They therefore referred the question to o TMull Bench,

“ Whether, as laid down in Auklil Chunder Chowdhry v. Mirza
Dilgwur Chowdhry(l), article 47 of sehedule 1I of the Limitation Act
applies only between the parties whose possession was confirmed by
the Magistrate, and each one of the parties to that proceeding who was
claiming possession against them, or whether it applies to any person
bound by an order respecting possession of property made under sec-
tion 145 of the Criminal Procedure Code, even though the defondant to
the suit may not heve been a party {o that procceding.”

The Full Beneh, however, found it unnecessary to decide the exact
point referred, as they leld that the limitation of three years prescribed
by article 47, schedule II, of the Limilation Act (1877) applies o all
persons bhound by or parties to an order under section 145 of the
Criminal Procedure Code, and to any other persons who may claim the
property through any such persons under a title derived subsequent to
the order, and that as both the defendants in the cuse before them
claimed the land under the same title and the litigation wos between

(1) (1880) 6 Cal. L. R. 93.
(9 (1896) I. L. R. 28 Cal. 781, P. B.
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persons 1l of whom were bound by the ordar under xection 145 question
“yelerred did nol avize in the ense hefore thom.

Tn the preseut litigation the plaintiffs-appellants’ contention that
the Khorposhdar now in possession uol having heen n party to ‘Lhﬁ
proceading wnder cection 145, could nwb take advantage of article 47
of the Timitation Act, the Subordinate Juduee met by pointing out that
there was no answer to section 28 ol that Aeb which provides for the
extinguishient of the rights of theso plaintifis-appellants,

My own opimion inclines towards the view that ghe unsuecessful
party i a proceeding undor section 145 has no rights ab .ull laft 1o ﬂm.
property after the limitation of three yoars lns oxpived, irrespechive of
the question of the identity of the person who is thereafter in
possession of the properby, thab is to say, whethier the person in posses-
sion i3 or is not within  tho eategory of  persons successful in the
proceeding under section 145 and persons claiming vnder them. Some
support sy be obtained for this view i the decision of the Madras
High Court in Solai Ammnel v. Jogi Chetiy(l). Reference was made to
some observations in Pakli Adinarayana v. Nomburw Swravoma(®) in
regard to the two Caleuttn cases, but the implication is not very clear.
I also find it hard to discern how there eanbe a rovival of a title
of which there has boen a stabutory extinguishient.

To my mind the appeal should be decided by a Division Bench
and I direct that it he placed before such a Pench., I would add thab
no other point was raised before mie.

On this reference—

Phulan Prased Vearme and Havinandan Singlh,
for the appellants.

S. M. Mullick (for S. C. Mazumdar), for the
respondents.

Fazrn Aur, J.—The question to be decided in this
appeal is whether the plaintiffs’ suit is barred under
the provisions of Article 47, read with section 28, of
the Indian Limitation Act of 1908. The trial court
held that the suit was not harred but the lower
appellate court came to the opposite conclusion and
dismissed the suit. Thereupon the plaintiffs filed this
Second Appeal which has been referred to us by

Macpherson, J. of this Court hefore whom i originally
came up for hearing. '

The plaintiffs have sued for a declaration of their

title to and recovery of possession of certain lands,

two-thirds of which were settled by one Mahant Dayal
(1) (1919) 56 Ind. Cas. 675 o o
(%) (1925) 48 Mad. T. J. 872

e
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Das with them in 1898 and the remaining one-third
was purchased by them in 1901 under a registered
sale deed. The plaintifis were duly entered in the
record-of-rights as raiyats of these lands but in 1921
one Mahant Sarnp Narain Das (defendant no. 2) who
had meanwhile succeeded Mahant Dayal Das claimed
possession of the lands on the ground that the plaintiffs
were benamidars of Mahant Dayal Das and in a pro-
ceeding under section 145 of the Code of Criminal
Procedure which followed, an order was passed
declaring Mahant Sarup Narain Das to be entitled to
possession and forbidding any disturbance of his
possession till he was evicted from the property in
due course of law. More than three years after this
order the first defendant Bhup Narain Das as landlord
of the village instituted a suit against Mahant Sarup
Narain Das (defendant no. 2) for declaration of his
title to and recovery of possession of the holding and
ultimately a decree was passed in his favour and he
duly obtained possession under the decree in spite of
an application made by the plaintiff under Order XX1I,
role 100, of the Code of Civil Procedure. The
plaintiffs thereupon brought the suit out-of which this
appeal has arisen. ‘

The plaintiffs’ main contention is that article 47
applies only as between original parties to a proceeding
under section 145 or those claiming under them and
that it cannot therefore be availed of by defendant
no. 1 who was neither a party to the proceeding nor
is a party claiming under one of the parties. It
appears to me, however, that section 28 is a complete
answer to their contention and I have no doubt that
the snit has Dbeen rightly dismissed by the lower
appellate court. Section 28 of the Indian Limitation
Act runs thus:

' At the defermination of the period hereby limited to amy person

for instituting a suit for possession of any property, his right to such

property shall be extinguished.”
It is not disputed that Mahant Sarup Narain Das
(defendant no. 2) in whose favour the proceeding
2 2LL.R.
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under section 145 was decided was in possession of
the disputed lund for more than three years and as
no step was taken by the plaintiffs to question the order
wnder section 145 and to evict defendant no. 2 in due
course of law within a period of three years which is
the period of limitation as provided by Article 47.
it is clear that whatever title (if any) the plaintiffs
had to the property was completely extinguished.
[u the circamstances it was not at all necessary for
defendant no. 3 to implead the plaintiffs in the suit
which they subsequently brought against Mahant
Sarop Narain Das and the plaintifi not having taken
any steps to evict Mahant Sarup Narain Das cannot
now question the title of defendant no. 1. It 1s to
he noted that section 28 of the Limitation Act
provides in clear terms that after the expiry of the
period prescribed for instituting a suit for possession
of any property, the person who should have instituted
such suit, but has failed to do so, shall cease to have
any right to the property. As Macpherson, J. has
already pointed out there cannot be a revival of title
of which there has been a statutory extinguishment.
That this is so will be clear on merely reading the
section but the matter is also covered by very high
authority. In Sange Gobind Mundul v. The Collector
of the Twenty Four Parganas(t) the Judicial Com-
mittee has clearly pointed out that after the expiry
of the period of limitation the law declares not simply
that the remedy is barred but that the title is extinct
in favour of the possessor. In Bhagwan Ramanuj v.
Ram  Krishue Bose(?) Fletcher, J., dealing with
section 28 of the Limitation Act, observed :—

“ The learned Judge, however, has considered
that in a case of this nature, when the suit is barred,
the title still remains vested in the plaintiff. That
obvmusly 18 not so; under section 28 of the Indian
Limitation Act, it is expressly provided that at the

(1) (1887) 11 Moo. 1. A. 345, 363, : -
(2) (1919) 74 Ind. Cas. 56L.




VOL. XIV. | PATNA SERIES. 431

expiration of the period prescribed by the Act for
limitation of suits, not only is the remedy barred but
the right is gone. That is quite clear. That being
so, the Statute has operated to revoke the estate, that
was originally vested in the plaintiff, and to confer
a statutory estate upon the defendants ™.

It appears that this case subsequently went up to
the Judicial Committee and the decision of Flet-
cher, J., and the other learned Judge who had
concurred in it was upheld.

[ may here refer to two cases which have been
greatly relied on by the plaintiff-appellants and which
induced Macpherson, J. to refer the appeal to a
Divigion Bench. The first case 1§ that of Awukhdl
lunder Chowdhry v. Mirza Diawar Hossein(t)
which was decided by the Calcutta High Court in
1877 and the facts of which were briefly these :—

In a proceeding under section 318 of the old Code
of Criminal Procedure (to which section 145 of the
present Code corresponds) the Magistrate in January,
1871, had divected possession to be given to certain
persons who may be described as the Roy-defendants
of the lands. which were the subject-matter of the
proceeding.  So in 1872 the defendants who were
appellauts in the High Court instituted a suit against
the Roy-defendants to set aside the Magistrate’s
order and in 1873 they obtained a decree for possession
in respect of the disputed land. More than three
vears after the Magistrate’s order the = plaintifi-
respondents instituted two suits in March, 1874, and
January, 1875, respectively, one with respect to ten
annas and the other with respect to the remaining six
annas of the disputed land and they impleaded the
defendant-appellants as parties to these suits in 1875.

A question arose as to whether the suit was barred

under Article 46 of the Limitation Act of 1877 (to

which Article 47 of the present Act corresponds) and -

(1) (1880) 6 Cal: .. R. 98.
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the learned Judges of the Caleutta High Court held
that it was not barred and observed :—

“ We think that Article 46 can only apply
between the parties whose possession was confirmed
by the Magistrate and each one of the parties to that
proceeding who was claiming possession against them,
and that it does not apply in favour of onc of those
parties who subsequently succeeds by a regular suit
in ousting them .

In a subsequent case, however, [Jogendra Kishore
Roy Chowdhury v. DBrojendra Kishore Roy Chow-
dhry(t)] Hill and Rampini, JJ., felt great hesitation
in following this decision and in referring the matter
to the Full Bench observed :—

“ Now we must say we feel great hesitation in
following the above cited ruling. It is certainly not
warranted by the terms of Article 47 into which it
virtually read the words  provided the suit is between
the parties to the preceeding under the Criminal
Procedure Code, in which the order respecting the
possession of the property was passed’ which are not
to be found there. It is; therctore, in reality a picce
of legislation, and it gives no reason for the view it
expresses. Reason might perhaps be found for the
ruling in the argument that it 1s hard on a person
Lound by an order under section 145 of the Criminal
Procedure Code, that he should be bound, as it has
been said, for all time, though the possession of the
property may have passed from his opponent to some
third party. On the other hand, it may be the policy
of the law, and perhaps a sound one, that, when
proprietors of land dispute respecting the possession
of land in such a way as to cause a likelihood of a
breach of the peace, the party found to be out of
possession should have only three years instead of (not
“all time ” but) twelve years to bring his suit for

(1) (1896) L. L. R. 23 Cal, 781, F. B.
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recovery of possession in whosoever hands the land
may be .

The Full Bench, however, found it unnecessary to
decide whether the case in question had been correctly
decided or not and in my opinion it is not necessary
for ug also-to decide that point because the facts as we
find them in that case were entirely different from
those of the present, the principal distinguishing
feature being that in that case before the expiry of
the period of three years prescribed by the Limitation
Act a suit had been brought by the defendant-appel-
lants and the Roy-defendants who were the successful
party in the proceedings under section 145 had been
evicted from the possession of the property. That
this was an important feature of the case 1s clear from
the fact that the learned Judges of the Caleutta High
Court laid some stress upon it observing as follows :—

“ So far as the Magistrate’s order is concerned,
the present plaintiffs were only bound to respect the
possession of the Roy-defendants, or those claiming
under them, nnless they instituted a suit within three
years. That possession having been got rid of, and
the defendants having obtained possession adversely
to the Roy-defendants, we do not think that Article 46
prevents the present plaintifis from suing the present
defendants in a regular suit for declaration of title .

Section 145(6) of the Code of Criminal Procedure
provides that if the Magistrate decided that one of the
parties was or should be treated as being in possession
of the land in dispute he shall issue an order declaring
such party to be entitled to possession thereof until
evicted therefrom in due course of law. Thus if the
successful party is evicted by means of a suit by a
person other than the parties to the proceeding within
the period of three years, the order of the Magistrate
being rendered ineffectual the shorter period of limita-
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there can therefore be no room left for the application
of Article 47, and section 28 will not hecome operative
until the expivy of the limitation peviod Taid down
m the ordinary law.

The second case relied upon hy the appellant is
that of Pakki Adinarayana v. Namburw Swramano(?)
in which it was held (1) that Article 47 of the Limita-
tion Act is not confined in its operation to orders under
section 145 of the Code of Criminal Procedure but
also applies to an order passed under section 522 of
the Criminal Procedure Clode rvegtoring possession to
a person who is dispossessed by a trespasser when a
charge of crimninal trespass is substantiated against
the latter; and (2) that when a person against whom
possession is claimed was not a party to the order in
the criminal proceedings and did ot claim under the
party successful in such criminal proceedings and that
order did not uphold his possession, the ovder is not
binding on him and Article 47 is no bar to a suif
against such a person. The facts of this case are not
clearly set out in the repovted decision, but as far as
they can be gathered, they appear to be that one of
the items of the disputed property which is veferred
to in the report as item no. 2 was the subject-matter
of a charge of criminal trespass brought by the prede-
cessors in title of defendants 1, 2 and 5 against the
vendors of the plaintiffs and the Tatter heing found
guilty possession was restored to the former. Subge-
quently defendants 1, 2 and 5 who claimed at one
time to be the tenants of the Maharaja of Vizianagram
(defendant no. 4) disclaimed all interest in the laud
and in certain snrvey proceedings the Maharaja’s title
was found against and the third defendant in the suit
being found to be in possession, the Maharaja as well
as defendants 1, 2 and 5 acquiesced in the decision
of the snrvey authorities. The plaintiff thereupon
brought the snit against the third defendant whose

B LU,
e s SN

(1) €1925) 48 Mad. L. J. 872,
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contention that Article 47 was a bar to the suit was
negatived and the suit was remanded to the subordi-
nate Court who lhiad dismissed it on thie preliminary
cround of limitation without trial on the merits.
\’ow it does not appear from the report whether the
survey proceedings which resulted in favour of
defendant no. 2 took place within three years of the
order under section 522 of the Code of Criminal
Procedure or more thdll three years after that ovder.
If it took place within three years of the order then
m this case also the order under section 522 having
been practically nullified by the survey proce odums
the facts of this case would bear close resenblance to
those of the case of Awkhil Chunder Chowdliry v.

Mirze Dilawar Hossein(l) decided by the Caleutta

High Court. However that may be, 1f the learned
Judges of the Madras High Conrt in  Pakki
Adinarayana v. Nambura S mamma,@) or the learned
Judges of the Caleutta High Court in  Awkhil
('hunder’s case(l) intended to lay down that in no case
can a suit ustituted by a party who was unsuccessful
in a criminal proceeding under section 145 or 522 of
the Code of Criminal Procedure against one who was
not a party to such a proceeding be barred by sec-
tion 47, even though it may have been instituted more
than three years from the order of the Criminal Court,
[ am unable to agree to such a wide proposition and
would 1(,mpcctfulh dissent from it.

In my opinion the plaintifl’s suit was 1‘1&,!1'{1
dismissed by the lower appellate court and the appeal
should he dismissed w1th costs.

Rowvanp, J.-—I agree.

Appeal dismissed.

(1) (1880) 6 Cal L. R. 93.
(2) (1925) 48 Mad. L. J. 872.
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