
414 THE INDIAN LAW REPORTS, VOL. XIV.

1935, the meaning of which is not entirely clear, can in any 
"ram^ way affect the presumption that in the circumstances 
PRASAD of this case the lender was entitled to rely upon the 

15- fact that the District Judge had allowed payment of 
kThaseth.̂  these debts out of the miaor’ s estate. From no point 

of view it seems to me that that proposition could be 
WfmT, J. supported. In the circumstances, therefore, it 

seems to be quite clear that the learned Judge in the 
Court below was' right in holding that the lender 
was excused from making any enquiry, when the 
order of the District Judge allowing the payment of 
these debts out of the minoi'^s estate was in existence, 
at the time that the money was paid.

The appeal, therefore, fails and must be dis
missed with costs.

V a r m a , J.— I  agree.

1935.

Jmiianj 
2, B, 4 , 16.

A P P E LLA T E  CIVIL.
Before Khaja Mohaniad Noor and Aganvahi, JJ. 

8 R IM A T I G IRJA K U E E

V.

S H IV A  PE ASAD  SING-H.*

Suits Valuation Act, 1887 (Act VJI oj 1887), section 8—  
suit for declaration of title and injunction— claim, for damages 
]or the iieriod suhsequent to the institution of the suit— amount 
of future damages, lOhether can he taken into account in deter
mining the value of the suit for purposes of coiirt-fec and 
farisdiation.

W h ere , in a suit for declaration of title and injimction for 
the removal of a certain dam, tlie plaintiff claimed damages 
for the x^eriod subsequent to the institution of the suit.

*  Appeal from Original Deci’ee no. 122 of 1931, from a decision 
of Eabu Nai’endra Nath Chakravarti, Subordinate Judge of Patxia, 
dated the 20fch Decemberj 1930.



Held, that the amount of future damages could not be 1935.

VOL. X IV . ]  PATNA SERIES. 4 1 5

taken into account in determining the value of the suit for
the purposes of court-fee and jurisdiction. Graj™K^Eii

Plaintiff brought a suit for a declaratiou of liî - title and _
injunction for the removal of a certain dam, valuing the relief
at Rs. 300. H e also claimed Rs. 2,BOO as damages for one singh.
year prior to the institution of the suit, and a surxi of Rs. 3,000
approximate!}^ as future da.mages for the period subsequent to
the institution of the suit. The suiit Laving' been dismissed,
the plaintiff preferred an appeal to the .HigJi Court inasmiiGl:
as, according to him, the total vohiation of the suit was
R b . 5,600. After the argument for the n,ppella]it had proceeded
for some time, the respondent took a preliminary objection that
the value of the suit was only Rs. 2,600 and, t'lerefpre, the
appeal lay to the court of the District Judge and not to the
H igh Court.

Held, allowing the pi'ehiuinary ol)jection, that the appeal 
to the H igh  Court was inconjpetent inasmuch jir the amount 
of future damages, namely, Rs. 3,000 could not be taken into 
account in fixin'g the value of the suit, aiid that tlie memo
randum of appeal should be returned to tlie appellant for 
presentation to the proper court.

Bidyadhar BaeJtar v. Maimidar Nath Diminath
Sahi V .  Musammat Mayavaii Kirari^) and Musanrmat JJrehan 
Kuar V ,  Musammat Kahntn(^), followed.

Ramgidmn Sahu y. Ghintavian (4), distinguished.

Appeal by the plaintiff.

The facts of the case material to this report are
stated in the judgment of Khaja Mohamad Noor, J.

KMirsIiad Httsnain (with him N. N. Sen, Sarjoo 
Prasad, Mahabir Prasad, Choudhary Ma^thura Prasad 
and R. N. Lai), for the appellant.

S. M . Mullich (with him Nawal Kisliore Prasad
I I ,  A. H . Fakhruddin, JanaJc Kisliore m d Pandey 
Nawal Kishor Sahay), for the respondents.

( in i9 2 5 ) I. L . B . 53 ~Cal. 1 4 7 1 ^ 7 ^  ~ "
(2) (1921) 6 Pat. L . -T. 54.
(3) (1933) I .  L . R. 13 Pat. 344, S. B.
(4) (1925) I . L . R. 5 Pat. S61, F. B.



X93f Khaja Mohamad Noor, J.— Tbis appeal arises 
SitiMATi out o f a m h  for removal of a certain da.m sa.id to have 

GmjA KuEii been erected by the defendants across a channel which 
SmvA. according to the plaintiff irrigated their village 
Prasad Taregna. The plaintiff also claimed damages caused 
S in g h , to him by the continuance of that dam. The suit was 

resisted on various grounds which need not be mention
ed in detail. The learned Subordinate Judge, before 
whom the suit was instituted, dismissed it and the 
plaintiff has preferred this a.ppeal to this Court.

A fter the argument of the appellant had proceed
ed for some time, Mr. Sushil Madhab Mullick who 
appeared on behalf o f the respondents, intimated td 
us that he had a preliminary objection to make regard
ing the competency of the appeal to this Court. He 
contended that the value of the suit was only Rs. 2,600 
and, therefore, the appeal lay to the Court of the 
District Judge of Patna and not to this Court. We 
stopped the hearing of the appeal and heard the pre
liminary objection.

The plaintiff has valued the suit as follows;—
Rs.

Value for tlie declaration of the plaintiff’s rights and
injunction for removal of tlie graudi ... <̂ 10

Damages or mesne profits for one year during which the 
grandi according to the plaintiif eontinued prior 
to the inatitntion of the suit, vLk., for the 
year 1935 ... ... ... 2,800

making a total of Us. 2,600 on which a court-fee of 
Rs. 217-8-0 was paid. The plaintiff further claimed 
mesne profits or damages for the period subsequent to 
the institution of the suit till the removal of the 
grandi which he roughly estimated at Rs. 3,000. The 
plaintiff stated that

“ thus the total valuation of the suit is at present Rs. 5,600

A  question arose before the learned Subordinate 
Judge whether the valuation of the suit at Rs. 5,600 
by adding the damages or mesne profits subsequent to

4:16 THE INDIAN LAW  REPORTS, [y O L . X IV .
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the institution of the suit was correct. The learned 
Snbordiiiate Judge relying upon certain observations of 
Mullick, J. in limnijulam Sahu v. Cliintciman Singliif) Girja Kuer 
held that future mesne profits also had to be estimated 
and allowed the valuation as mentioned by the plaintiff 
to stand. I t  is to be noted that there was no question 
of jurisdiction before him, as, whether the value of 
the suit was Rs. 2,600 or Rs. 5,600, he had jurisdiction 
to try it. Mr. Mullick has contended that the mesne 
profits or damages ^jendente lite cannot be taken into 
account in determining the value of the suit. He has 
based his argument on two grounds. His first conten
tion is that no cause of action for damages jpendente 
lite had accrued at the time of the institution of the 
suit and, therefore, the Court could not pass a decree 
for it. He has contended that determination of mesne 
profits for a period subsequent to the institution of the 
suit is provided by a special provision of law enacted 
in Order XX , rule 12, of the Code of Civil Procedure 
and is intended to avoid multiplicity of suits. Its 
principle cannot be extended to other similar claims 
of which cause of action has not accrued at the time 
of the institution of the suit. His second contention 
is that the value of the suit for purposes o f jurisdiction 
is the value of the rights which the plaintiff claims to 
be entitled to at the time of the institution of the suit 
and not what he may become entitled to subsequent 
to the institution of the suit which must be dependent 
upon events which may or may not happen.

The first contention does not appeal to me. The 
value of a, suit does not depend upon the competency of 
a Court to pass a decree for a particular claim. The 
claim may be absolutely untenable and the plaintiff 
may not be entitled, to it on the face of it, but never-

■ theiess i f  the plaintiff claims it, he has to value it and
■ that value will determine the forum for the institution 
of the suit. Secondly, I  do not think the question 
whether futnre danaages can or cannot be decreed is

.(1) (1925) I. L. B. 5 Pat. 361, F. B.
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1935. free from doubt. As the matter will have to be deter
mined ill the suit itself on the result of the main issue,
I  do not wish to exprcvSS any opinion. A t least there 
is a decision of the Privy Council in Raghuhans 
Namin Singh v. Khiib Lai SinghQ) in which their 
Lordships extended the principle of mesne profits to 
cases of claim for use and occupation of land by a 
CO-sharer in excess of hi? own share.

The second contention of Mr. Mullick, however, 
seems to me unanswerable. I t  does not require much 
a,rgument to hold that the value of a suit is its value at 
the date of the institution of the suit and not what will 
become its value on some subsequent date. There does 
not seem to me any direct decision on this point but 
there are observations in certain decisions which 
support the view which I  am going to take.

The first case referred to by Mr. Mullick is that 
of Bidyadhar Bachar v. Manindar Nath Das{^). 
There a suit for possession of land and mesne proMs 
prior to the institution of the suit was instituted before 
a Munsif and decided. Later on an application wa.s 
filed for determination of mesne profits subsequent to 
the institution of the suit. The value of such mesne 
profits as stated in the petition itself exceeded the 
jurisdiction of the Munsif. A. question arose whether 
such an application was entertainable by the Munsif 
when apparently the amount claimed exceeded his 
jurisdiction. The matter went up to a Full Bench, 
a,nd though the decision itself is not pertinent to the 
question before us, the first question framed for the 
decision of the Full Bench was. rather in wide terms. 
It  runs as follows :—

Where a suit is brought in the Court of a 
Munsif for recovery of possession of land and mesne 
profits 'pendente lite are claimed or assessed at a sum: 
beyond the pecuniary jurisdiction of the Munsif, has

(1) (1931) r. L. B'. II Pat, 22, ..........
(2) a925) I. L. B. S3 Oal. 14, F, B.
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the Miinsif jurisdiction to fix sucli mesne ]>rofits and 
}')a,ss a. decree for a sum beyond liiw pecimia.ry 
jurisdiction?”

WalmsJey J. lieid tliat the suhsequBnt pet,itiori 
for the ascertainment of mesne profits sliotdd be treated 
as a separate claim and could not be instituted before 
the Munsif but before the Court which had jurisdiction 
according to the claim made in the petition; but the 
majority of the Bench held that the Munsif was com
petent to entertain the application and ascertain the 
mesne profits. Though both sides agreed that the 
answer to the question just stated ouŝ ht to be in the 
negative, the majority of the learned Judges answered 
it in the affirmative. Walmsley, J. was, however, of 
opinion that mesne profits pendente lite could not be 
taken into consideration in determining the value of a 
suit for purposes of jurisdiction, He said :

“  There remains the question whether in deter
mining the question of jurisdiction, the mesne profits 
'ppMclente liie are to be added to the rest of the 
plaintiff’s claim or treated separately. I t  is obvious 
that it is impossible for a plaintiff to make even an 
approximate guess at the mesne profits that may accrue 
before his suit is determined. Further those prospec
tive mesne profits ai'e not part of the cause of a,ction 
on which his suit is brought. I  hold, therefore, that 
they are not to be considered in determining the value 
of the suit, and deciding whether it has been brought 
before the right Court. " I f  mesne profits ■pendente life 
a;re not to be considered for those purposes it follows, 
I  thin]?, that when they are ascertained, the Munsif 
will have jurisdiction to pass a decree to the full extent 
f.'f his pecuniary limits far mesne profits pemdenieMts 
over and above the decree already passed for the pro
perty and mesne profits prior to institution/’ B. B. 
Ghose, J.j with whom the other learned Judges agreed, 
said:

“  The first inquiry is, what is the value o f a suit 
in whieh the plaintiff blaims recofery of ppssessipB of

1 0 :3 5 .
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1935, immovable property rind also asks fo r  mesne profits 
"pnTMA'pT" lite. I t  must olivioiisly be tlie value of the

G i e j a  K u e k  property. The pljiijitiff is not required, nor is it 
possible for him to value even ^ipproxima.tely the 

Pkasad o f mesne profits fendente lite, wliicJi must vary
SiNOH. accordin.g to the period o f  time the defendant retains 

possession of the property. Moreover, the ?}laintiff has 
Mohamad right to such iiiesne profi.ts at the da,te of suit and 
N o o e ,  j .  he is only allowed such profits in his suit by virtue o f  

a special provision in the Civil Procedure Code. This 
provision has evidently been made with the object o f  
prevention of a multiplicity of suits. When, there
fore, the value o f  the pi'operty is one thousand rupees 
or less, the plaintiff must bring his suit in the Munsif’s 
Court under the provisions of section 15 of the Civil 
Procedure Code, and he cannot resort to a Court of 
higher parade with reference to any prospective mesne 
profits.”

These remarks, in my opinion, clearly apply to 
the facts of the present case and lead me to hold that 
the subsequent damages claimed by the ])laintif! cannot 
affect the value of the suit.

Mr. Khurshaid Husiiain, appearin t̂? on behalf of 
the appellant, has relied upon some o!)servations of 
Mullick, J. in the case already referred to \llamgvlam 
Sahu V. Chintaman Smgli{^)’] on the basis o f wbicb 
the learned Subordinate Jud,a;e held tlie value to be 
correct. The late learned Judt^e seems to be of o|)inion 
that it -was incumbent upon the ]3 la in tiff to value not. 
only tlie past mesne profits but also tJie future mesne 
profits and pay court-fee thereon. But that view does 
not seem to have been shared eithei" by I)a;wso:n Mi'Her, 
C. J. or by Jwala Prasad, J. In that case the question 
was whether an application for ascertainment o f  
future mesne profits should bear ad mlorem conrt-fce. 
Referring- to future mesne profits Dawson Miller,
C. J. said: ' '

4 2 0  THE INDIAN LAW REPORTS, [v O L . XIV.

(ij (1925) I. L. E,. 5 Pat. 361, F. B,



Ho cause of action had arisen at that time with 1935. 
regard to future mesne profits,, for no amount was clue '  ̂ “
and no estimate could be made with respect to a future GmjrKm.ii 
claim which might or might not arise. The Civil v. 
Procedure Code, however, provides by Order X X , rule
12, that where a suit is for the recovery of possession 
of immoveable property and for rent or mesne profits 
the court, in addition to granting a decree for posses- Kbaja
sion and mesne profits up to the institution of the suit, Mohamad
may also direct an inquiry as to the mesne profits '
from the, institution o f the suit until either delivery 
of possession to the decree-holder, or relinquishment 
of possession by the jiidgment-debtor, or the expira
tion of three years from the date of the decree, 
whichever event first occurs. This provision was no 
doubt inserted in the Code in order to prevent 
multiplicity of suits, as without it a further suit would 
be necessary in order to recover the rents and profits 
for the period during which the decree-holder was 
kept out of possession after the suit. The relief pro
vided by this enactment is not an immediate right to 
any ascertained amount, or to any amount which, 
is capable of being estimated, but a right to an 
enquiry only, in case the plaintiff should be kept out 
of possession after the institution of the suit, and no 
special court-fee appears to be provided for such 
relief.”

Jw ALA  P r a s a d ,  J. said:

“  The learned Subordinate Judge had no jurisdic
tion to reject the plaint originally filed upon the 
ground that it did not bear tlie proper court-fee. The 
plaintiff claimed past mesne profits, w^hich according 
to him, approximately amounted to Rs. 10,000 as 
required under Order V II ,  role 2, o f the Code of 
Civil Procedure and paid a court-fee thereon uiader 
section 7, clause (w) (f), of the Court-fees Act. He 
also prayed for deterndiiation of his right to future 
mesne profits. The a,mount of future mesne profits 
was not ascertainable at that tinie on account of the

VOL. X r V .]  PATNA SERIES. 4 21
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uncertainty of time during vvliicli tlie plaintill: won Id 
possession as well a,s tlie uncertainty of the 

ivufui profits wliicb tiie defeudajit would l)e cxpee.ted to 
reasoniihly eâ rn from tlie land and appro})ria,te. 'r(> 
ta,ke the extreme case, the land might l)e snlanerg-ed 
by watvjr and remain ko after the institution of the 
suit till the plaintiff recovered possession of the pro
perty and in that case there would be no profit earned 
by the defendant which could be claimed as mesne 
profits by the plaintiff. Therefore to ask the plaintiff 
to state in his plaint the ' approximate amount of 
mesne profits’ would be to ask him to value liis relief 
upon an imaginary figure. This position is so absurd 
that the legislature ha,s not thought it fit to compel 
the plaintiff to value the future mesne profits or to pay 
any coiirt-fee thereon at the time of filing the plaint.”

I  have referred to these observations to show tliat 
future m;esne profits being uncertain cannot be taken 
into accoimt for the purpose of payment of court-fee 
and for the purpose of determining the vaJiie of a suit,

Mr. Mullick relied upon section 8 of the Suits 
Valuation i\ct Avhich runs thus :

“  Whnri-'. in suiis; olh(*i' iluu i tl’ i'.st; I'e ieri'e il l,(> in Uim (.’n iii'li-lros Aci, 
1870, so(;tion ?, .tjiliK r, aiii'i i,-, j . , . , r ,  clause (V/),
courfc-fees are ])ayable ad valorem niider the (,'ourli-i'ees Ac-h, JM70, tlm 
value as cl;*te.miinal)ie for tlio couiputation nf rnuj-i.-lVus and fhu value 
for piii’j i f o f  jujisdii'.fcion shtill be the smne.”

I t  is obvious that this suit is not one of those v/hicJi 
have been excepted in this section and, therefore, the 
value for purposes of coiirt-fee will be the same as the 
value for the purpose of jurisdiction. Applying the 
analogy of future mesne profits to futui’e damages 
it is clear that no coiirt-fee is pa,yabk̂ , in res|)ect of tbe 
damagevS peridenle litc. I'l. follows, Iherefore, that it 
cannot be taken into a,ccount for determining the- value 
of the suit.

It  was held in the case of Dinanath Sahay y . 
Musammat Mayavati Kuar{^) that a Mmisif beiore

~a) a 9 2 i 7 6 ~ i ^ r l 7 j T ^ r  — : r-, ^



1935.whom a suit has been instituted is competent to pass a ________
decree for future mesne profit for any amount irrea- spjm.vii 
pective of Ms pecuniary jurisdiction and that an ohua Klti:r 
appeal would lie to the District Judge. This case is 
an authority for the proposition that mesne profits 
for the period subsequent to the suit are not to he taken Sinuh. 
into account in determining the value of the suit for 
the purposes of jurisdiction, and the forum of the Mohamad 
suit determines the forum of appeal. The same pro- Noor, j . 
position is also deducible from a Special Bench 
decision o f this Court in Musammat Urelum Kuar v. 
Musammat Kahutri{^),

Long arguments have been addressed to us and 
a number of cases have been cited relating to suits 
for redemption of mortgages showing that the value 
of a suit for redemption of a mortgage and for recovery 
of surplus due from the mortgagee, for the purpose of 
jurisdiction, is the value of the mortgage money and 
not what is recoverable from the mortgagee as surplus 
amount realized by him from the mortgaged property.
I  do not wish to go into those cases in detail because, 
in my opinion, mortgage suits stand upon quite 
different footing. They are governed by theii* ow n  
specific Articles o f the Court-fee>= Act. The present 
case seems to me quite simple coming within clear 
provisions of the Suits Valuation Act. The value of 
this suit is the value for the purpose of court-fee and 
court-fee is not payable and, as a matter of fact, has 
not been paid in respect of future damages. The 
Court could not have asked the plaintiff to pay court- 
fee on that amount. As I  have said, the value of the 
claim is the value the plaintiff claims on the date of 
the suit, and it cannot be dependent on wha.t may or 
may not happen after the iuvstitutioaof the suit, The 
suit could have been disposed of on admission of the 
defendant on the very day it was instituted. For 
purposes of Privy Council appeals it has been definite- 
.y held that mesne profits accruing subsequent to the 
institution of the suit cannot he taken into account,
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_______  In my opinion the objection prevails and tlie
smmati value of the suit is held tci be Rs. 2,600 on which 

c'riRjA :kui3u coiirt'fee has been paid and, as I  find, on which the 
pleader’s fee was assessed in the Court below. The 
memorandum of appeal w ill be returned to the 
appellant or his Advocate for presentation to the 
proper Court with an endorsement of the date on 
which it was presented to this' Court and the date on 
which it is returned.

We have considered the question of costs. No 
doubt the plaintiff made a mistake in instituting the 
appeal to this Court, but objection was not taken by 
the respondents at any earlier stage. Even at the 
time of the hearing of the appeal the matter was not 
brought to our notice till the argument had advanced 
to a considerable extent. In  the circumstances, the 
parties should bear their own costs of this Court.

A g a r w a l a , J.— I  agree.

Preliminary objection uflield.

Memorandum of a ffea l returned.

1935.

’November,
5,

January, 
9, 10, 25.

APPELLATE C IV IL.
Before Fazl A li and Rowlmuh JJ- 

NAN D O  KAHAE,

V.

SE I B H D P  N A R A IN  SINCIH.-^

Lim itation Act, 1908 (A ct IX  of 1908), snction 28 and 
article i l — proceeding tinder section 145, Code of Criminal 
Procedure, 1898 (Act V of 1898)— suit hy ■mmicoessful party, 
aguinst one roho was not a party to the proceeding— snit 
instituted more than three years after the order of fJrimimil 
Court— article 47, whether operates as a har'-—section 28, .sc'Op̂ ' 
and significance of. ; . ' , ■ _  ,

*  Appeal from Appellate Decree no. 762 of 1631, from a decision 
of Maulavi-Shaifcb Ali -Karim, Additional Subordinate Judge of . Barichi, 
dated the 18th Ja,nuary, 1931, reversing a de.eisipn _ of Babu Anjani 

Kumar Sahay, Munsif of Hazaribagh, dated- the 29th* July,- 1929.


