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slice or of the best lands with the result that the hold-
ing became uneconomic. Perhaps the sound course is
to determine what is equitable in the particular case, )
and that might range from the apportionment of rent  Daue
per bigha where the dispossession is trivial or slight, “griew
in a rapidly rising gradient to entire suspension where  o.-
the interference with the enjoyment of the tenancy is  Sosas”
considerable. For instance, if in the present instance fysem.
the rent per bigha could have heen ascertained and

the landlord was found to have dispossessed the tenant MacPHEs-
of 40 bighas out of 122 bighas contained in the holding, b
entire suspension of rent could not be held to be
unreasonable. g

Appeal dismissed.
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On Appeal from the High Court at Patna.
Mining—Demise of Coul-mines—Encroachments before
demise—Lessee’s right to sue—Construelion of Lease—Limita-
tion—Adverse Possession—FRemoval  of coal from - mine—
Absence of publicity. R

A demise of three plots of land which were being worked
as a coal mine and ' all those coal mining rights or other
rights of and in the said plots of coal land together with......
all privileges, advantages, appurtenances apperfaining ‘or be-
Jonging thereto or usually enjoyed with same ’’, does nob
enable the lessee to sue in respect of encroachments upon -thy
mine which oceurred before the date of the demise.

"Whether or not the wrongful working and removal of
eoal from part of a mine is adequate in continuity and extent:
to amount to adverse possession by the defendants, it is not
adequate in publicity if they fail to show that the plaintiff or

* Present : Lord Blanesburgh, Lord Thankerton, and Hir T.ancelob -
Sapderson, g
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his predecessors by exercising due diligence might have been
aware of what was happening.

Appeal and cross-appeal dismissed.

Consolidated appeal and cross-appeal (no. 6 of
1934) from two decrees of the High Court (May 31,
1931) affirming, subject to a modlﬁcatlon, a decree of
the Subordinate Judge of Dhanbad (July 30, 1927)

The consolidated appeal arose out of a suit in
which the respondent to the first appeal was plaintiff,
and parties represented by the appellants in the first
appeal were defendants. The suit was to recover
damages in respect of coal alleged to have been remov-
ed from a mine, of which the plamtlﬂ" had a sub-lease,
by the defendants, who worked an adjoining mine,
and for other relief. The defendants denied the
alleged facts and relied on the Indian Limitation Act.

An appeal and cross-appeal from the decree of the
trial Judge for damages and other relief were both
dismissed by the High Court (Wort and Fazl Ali, JJ.)
subject to a modification as to the amount of damagea

The material facts appear from the judgment of
thbe Judicial Committee.

1934. Nov. 2, 19, 20, 22. Dunne K. C. and
Wallach for defendants nos. 1 and 3.

Séir Dawson Miller K. C. and Pringle for the
plaintiff,

Upon the question of limitation reference was
made to Nageshwar Buz Roy v. Bengal Coal Com-
pany(*), Secretary of State for India v. Debendra Lal
Khan(?), Satya Nwranjan Chakravartt v. Ram Lal
Kaviraj(3), also (as to article 48 of the Limitation Act)
to Pugh v. Ashutosh Sen(%).

ot

(1) (1980) I. L. R. 10 Pat. 407; L, R. 58 I. A, 29.
(2) (1038) 1. L. R. 61 Cal. 263; I, R. 6L L A. T8.
() (1924) . L. R. 4 Pat. 244; L. R. 2 I. A. 109.
(4) (1928) I, L. R. 8 Pat. 516; L. B. jp I. A. 93
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Dec. 14.—The judgment of their Lordships was
delivered by Lorp TrankerTon.—These consolidated
appeals consist of an appeal by the defendants ncs. 1
and 3 in the suit and a cross-appeal by the plaintiff
from two decrees of the High Court of Judicature at
Patna dated the 21st May, 1931, which, subject to a
slicht modification, confirmed a decree of the Subordi-
nate Judge of Dhanbad dated the 30th July, 1927.

The plaintiff, who is a sub-lessee of the coal-mining
richts of a part of maunza Gararia, instituted the
present suit on the 28th May, 1925, against the prede-
cessor of the present defendant no. 1, who was a
similar lessee of mauza Ekra, which lies immediatelv
to the south of mauza Gararia, and defendants nos. 2
and 3, who were in succession the acents of defendant
no. 1 in working his coal, defendant no. 3 having
succeeded Jefendant no. 2 in May, 1924. The snit
was based on the alleged conversion of an area of the
plaintifi’s coal, and he asked for an order on the
defendants to vacate the land encroached on, for an
injunction prohibiting future tre:pass and conversion,
for an enquiry and ascertainment of the extent of the
defendants’ encroachments and the amount of coal
removed and for an enquiry as to the quantum of
damages.

The plaintiff's sub-lease was obtained by him on
the 26th April, 1922, and ke set out his cauce of action
as having arisen in or about November, 1924, when he
first came to know of the encroachments.

(zararia and Ekra are both part of the Jharia Raj.
In 1896 the then Raja granted a mokarrari lease of
the coal-mining rights in Gararia to one Maheshwar
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Rai, and in 1898 he granted a similar lease of Fkra

to the ancestor of defendant no. 1. In 1901, 1902 and

1907 Maheshwar Rail granted sub-leases of the eoal-

mining rights in plots of 100 bighas, 100 bhighas and
- 40 bighas respeectively to the lessors of the plaintiff,
who demised by way of sub-lease the rights inthe
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whole 240 bighas to the plaintiff in 1922. The plot
with which the present dispute is concerned is the plot

seiscaavpea Of 100 highas, sub-let by Maheshwar Rai i 1901,
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which is a comparatively narrow strip running north
and south, and having Ekra as its southern boundary.
The remaining plots of 100 highas and 40 bighas may

be disregarded.

In the present appeals certain facts are no longer
in dispute. It is nrow agreed that the boundary
between the plaintiff's coal area and that of the defen-
dants is that {ixed by the Revenne Survey maps, and
that the defendants have encroached over the boundary
on to the southern part of the plot of which the plaintift
is now sub-lessee. Further, the area of encroachment
has been worked as follows, viz.: prior to 1911 coal
amounting to 8,209 tons had been removed hy working
in galleries, leaving 6,643 tons of coal in the pillars;
at some time during the years 1924 and 1925, 4,422
tons of the pillar coal was removed, and the remaining
2,221 tons of coal in the pillars have heen rendered
unworkable, except at heavy expense, by the defen-
dants’ workings and the consequent subsidence. The

&

total tonnage of coal thus involved was 14,852 tons.

The Subordinate Judge held that the plaintiff’s
claim to recover damages in respect of the gallery coal,
which had been taken more than twelve vears prior
to suit, was barred by limitation, but he awarded him
damages in respect of the whole of the pillar coal,
viz., 6,643 tons, at the rate of Rs. 4 per ton, under
deduction of 12 annas per ton in respect of the cost
of bringing it to bank. but disallowed any deduction
in respect of the cost of cutting and severing the coal.
Both parties appealed to the High Court, which
dismissed both appeals, and affirmed the decree of the
Subordinate Judge, under alteration of the rate of

~ deduction from 12 annas to 8 annas, which both parties

agreed was the rate intended to be fixed by the
Subordinate Judge. ,
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While other questions were in issue in the Courts
below, the only contentions suhmitted to their TLord-
ships were as follows :— :

In their appeal, defendants nos. 1 and 3 maintained
(a) that, prior to the institution of the suit, defendant
no. 1 had acquired a good title by adverse possession
not only of the gallery coal but of the whole -area,
including hoth gallery and pillar coal, and (&) that,
in any event, they were entitled to a deduction..in
respect of the cost of cutting and severing the-coal.
In the cross-appeal, the plaintiff maintained (7) that
his claim in respect of the gallery coal was well-
founded and that it was not barred by limitation, and
(b) that the rate of Rs. 4 per ton was too small, in
view of the evidence.

It will be convenient to deal first with the cross-
appeal. Apart from any question of limitation,-the
plaintiff, who only acquired his title in 1922, must
show a title to sue in respect of the abstraction of the
gallery coal prior to 1911. e claims such a right in
virtue of the terms of his sub-lease, in which: the
subjects of lease are described as follows:-

" And whereas the lessor has desired to sublet the threé plots and
the lessee has proposed to take a sublease of the said three .ploty for
a term of 475 years, the lessor abovenamed executes this subledse foir
a term of 475 years and demises unto the lessee all those coal mings
now being worked and all those coal muning rights and -other Tighfﬁ
of and in the sald three plots of coal land comyprised iset. put apd
described in the schedules 4, B and C helow belonging to the lessor,
together with all wachineries, buildings, bungalows, houses, huts
coke ovens, tools, plants, engines, boilars: stoek of coal; sidings; tram:
lines, mines, beds, seams and veins of coal, quarries: inelines; alf
privileges, advantages, appurtenances appertaining or belemging thereto
or usually enjoyed with the same......” N :

The plaintiff maintained that the right to recover
in respect of the gallery coal in question was included
among the ‘‘ other rights > thus demised to him; but
their Lordships are unable to place this construction

on these words, which are limited by the words ¢ of

and in the said three plots of coal land,” which clearly
relates to these plots as they stood .at.the.date, of
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grant. It would require clear words to assign such

Mamsmasa & Tight of action to a lessee. As regards the plaintiff’s
Smsceavoes Second contention, their Tordships see no good reason
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for disturbing the concurrent findings of the Courts
below as to the rate of Rs. 4 per ton.- The plaintiff’s
appeal, therefore, fails. _

As regards the defendants’ main contention, the
principle of law as to what is necessary to constitute
adverse possession is well settled, thouch its applica-
tion in the circumstances of particular cases may
present some difficulty; this, perhaps, is more likely
to occur in cases of the alleged adverse possession of
underground mineral seams. The principle has
recently been restated by this Board in Secretary of
State for India v. Debendra Lal Khan(t) as follows :—

““ As to what constitutes adverse possession, a
subject which formed the topic of some discussion in
the case, their Lordships adopt the language of T.ord
Robertson in delivering the judgment of the Board
in Radhamoni Devi v. Collector of Khulna(?), where
his Lordship said that ° the possession required must
be adequate in continuity, in publicity and in extent
to show that it is possession adverse to the competitor.’
The classical requirement is that the possession should
be nec vi nec clam mec precario. Mr. Dunne for the
Crown appeared to desiderate that the adverse posses-
sion should be shown to have been brought to the
knowledge of the Crown, but in their Lordships’
opinion there is no authority for this requirement.
Tt is sufficient that the possession should be overt and
without any attempt at concealment, so that the person
against whom time is running ought, if he exercises
due vigilance, to be aware of what is happening.”’

In their Lordships’ opinion, the defendants have
failed to show that the plaintiff’s predecessors, hy
exercising due vigilance, ought to have been aware of

(1) 1983) I. L. R. 61 Cal. 262, 266; L. R. 61 I. A, 78, 82.
(2) (1900) I. L. R. 27 Cal. 943, 950; L. R, 27 1. A. 136, 140.
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what was happening, apart from the question of 1934
whether the possession was adequate in continuity 3=~
and extent. SRISCHANDRA
Nawpy
The area from which the gallery coal was taken _ ¥
4 . p ALINATH
and its surroundings may be generally described a8 “ypau
follows :—The area itself is underground, and Krswons.
measures roughly 50 yards from north to south and LoRn
150 vards from east to west. About 65 or 70 yards ruicues.
to the north of it a railway crosses the plaintiff’s plot  sox.
on the surface, running east and west. There is
evidence that the defendants at one time understood
that the railway line was the boundary of Ekra and
that in the adjoining areas, as well as in this case,
they worked their colliery on that footing, but so as
to leave a margin for protection of the railway. The
dip of the strata is generally from north-east to south-
west, and it is clear that, although they had pits some
little distance off, the coal seam in question in this
area and in their adjoining area was mainly raised
by means of inclines descending approximately in a
southerly direction. There is also little doubt that
this area was worked along with their adjoining area
as part of one colliery. This is shown by the working
plan, dated in 1911, on which are found five inclines
to the east, including nos. 2, 8 and 18—the first of
these having a tram line—and two inclines to the west
of this area, while on the area itself incline no. 4 is
situated. It is on the existence and use of incline
no. 4 that the defendants mainly rely as the outward
manifestation on the surface of their working of the
coal in this area. As shown on the working plan, the
foot of incline no. 4 almost reached the defendants’
own coal, but this is not very material, for the real
question is whether there was that to be seen on the
surface, which the plaintiff’s predecessors, being rea-
‘sonably vigilant, ought to have seen, and, so seeing,
would have been put on their guard, although they did
not have any title to the surface. For a similar reason
it does not seem very material whether the coal which
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Was . ralqed by means of incline no. 4° came from the
aren in question. The point must be that, on seeing

.oonl being raised by means of incline uo.'4, the

nlaintiff’s predecessors wonld he hound to suspect that
itcame: from their'seam. The sinking of incline no. 4
was not completed so as to reach coal until 1905+ it
was:then ascertained that a certain amount of ¢ aﬂew
coal immediately below the incline had qlreadv been.
removed by means of another incline. Ths account
hooks produced by the defendants, which are not
continuous, show thiat an amount, which the
Qubnrdmate Judge states at 2,000 tons, was raised
by ‘means of incline no. 4 hefore 1911. but it is not
possible to identify the place from which that coal
was cut. This must have been a very small portion of
the total amount of coal raised by means of all the
inclines, and which was also being taken along the
surface to ‘the sidings. Further, the entrance to the
incline: no.” 4 was in a surface covered with
jungle, ‘and the suggestion “that the plaintiff’s
predecessors must have passed along a road in the near’
neighbourhood has little weight, as also the stacking
of coal beside the entrance, the amount and Erequenov
of which is left quite indefinite. The failure of the
plaintiff’s predecessors to notice these things, even if
they were sufficient, when seen, to put them on their.
guard, involves, in the opinion of their TLordships, no
lack of reasonable vigilance on ‘their part, and the
defendants’ ‘case must fail on this point; it is un-
necessary to consider whether the defendants’

possession was adequate in continuity and extent.

As regards the defendants’ minor contention as
to a ‘deduction in respect of the cost of cutting and
severing the coal, their Lordships see no qufﬁclent_
réason to interfere with the discretionary view thhj
h 1as ‘heen. taken by both the Courts below.

“Their Lordships will, therefore, humblér xa;dvrse'a
Hls Majesty that both appeals should be dismissed

with costs and that the  decrees of the ‘High Court
should be affirmed. :
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On Appeal‘:from:t}‘ie High Court ot Patna.
SRI RADHA KRISHNA THAKURJII. -
, v J. 0¥
BABU RAGHUNANDAN SINHA. Decaggber..

Bengul Tenancy Act, 1885 (Act VIII of 1885), ss. 20, 21,
116, 120—Right of Ocz’upan(‘yw—7 irat—Proprietor’s Bakasht——
dehu9ht~hmyat~]4md let - for cultivation—Restrictive
Provisions.

- Tiessees of lands let in 1914 on a lease for nine: years
claimed. a right of occupancy under sections 20 and 21 of the
Bengal Tenancy Act, 1885. The proprietors denied the right
claimed, contending (1) that the lands were their private lands
(ziral) within the meaning of s. 116 of the Act; and (2) that
a clause in the kabuliydt restricted cultivation and so prevented
the lessees from being raly ats within ss, 20 and 21. The lands
had been entered in ﬁhe survey khatian, completed in 1899, as
** proprietor’s bakasht *’, and the lessees had admitted in the
kabuliyat that it was ** khudkasht . A Glossary and a Final
Report, officially published in 1907 and 1926 respectively in
connection with the survey and settlement operations, explain-
‘ed what was meant by the term ‘“ bakasht ’’ as therein. used,
and - the Final Report stated that the term *‘ zirat’ was
locally applied to all lands in a proprietor’s possession whether
it. was truly zirdl or not,

Helcl (1) That the above publications made clear that the
entry in the record-of-rights negatived the proprietors’ conten-
tion that the Iand Was zzmt and prevented thg lessees’

ik

*Pwsent Tord, Bla,ng_sbmgh Lord,,;'l!hankepten,; and, Sir. Lancelot
Sandarson SR ' o




