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joint debtors, wlio made the new contract could dis
charge the entire joint liability by paying off the 
reduced sum to which his liability had been reduced 
by means of* the new contract, that is to say, some of 
the joint debtors could only pay off their liability by 
paying one sum; others of the joint debtors could 
obtain release not only for themselves but for all 
others by paying a lesser sum, which result is of 
course ridiculous. In either case whether we treat 
the new liability as the result of a modification of the 
entire original decree by the Court by virtue of its 
power under Order XLI, rule 4, or whether we treat 
the case as a release by the creditor of two out of a 
number of jointly liable debtors, the benefit must 
accrue to the entire body of debtors. It is, therefore, 
open to the creditor to pursue his execution for the 
joint debt against any one of the original joint 
debtors, but the sum for which he may pursue that 
execution is limited to the amount by which the debt 
was modified by consent on appeal to this Court.

In my opinion, the view of the learned Subordi
nate Judge in execution was erroneous and should be 
set aside. This appeal succeeds, and the respondents 
must pay costs.

L tjby, J.— I  agree.
Ap'peal allowed.
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1934. Whether the misuse complained of is remediable or not,
M^s-unTiT landlord is not entitled to an absolute decree for ejectment

jliBi ' under section 155 read with section ‘25, Bengal Tenancy Act, 
S a ida  1885. 

n.
Clause (4) of section 155 clearly indicates that the decree 

in either case cannot be executed if compensation is paid. I f  
tlie misuse is remediable, it must be remedied also, but the 
payment of compensation is essential in every case whether 
the misuse or breach is remediable or not. I f  the tenant 
complies with the requirement of clause {4), that is to say, 
if he pays the compensation fixed by the court and remedies 
the misuse or breach, if it is remediable, the decree cannot 
be execLifeed.

Prasad Smgh v. Ram pfatap (i), followed.

Appeal by the plaintiffs.

The facts of the case material to this report are 
set out ill the judginent of Khaja M'oharnad Noor, J.

KJmrsJied Husnain (with him NeyaMatuUah and 
St/ed AH Khan), for the appellants.

iV. C. Ghosh and K. Dayal, for the respondent.

K iiaja ]jsioHAMAD ISl’ooR, J.—-This second appeal 
arises out of a suit instituted under section 155 of the 
Bengal Tenancy Act for ejecting the defendant from 
his holding oii the ground that he ha,s used it in a 
manner which, rendered it unfit for the tenancy. The 
misuse complained of was that the defendant through 
his transferees caused erection of som.e houses- on 
10 kathas of land out of the holding which is of 10 
biglias.

The trial court ga,ve the plaintiffs a decree for 
ejectment vfith a condition that i f  the defendant pays 
to the plaintiffs Rs. 100 as compensation the decree
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would, not be executed. This decree of the trial 
coiirt has been confirmed in appeal hy tlie learned 
District Judge'of Monghyr. The trial court came b i b i  '

to the eoiiclusion that tlie misuse was incapable of 
remedy as the. defendant transferred portion of the 
liolding tQ third parties and gave them, the right to Gope.
erect, bnildings, and it was beyond the power of the ^
defendant to get the buildings removed. The mohamab 
plaintiffs in their grounds of appeal before the Nook, ,t. 
learned District 'Judge challenged this finding; but 
it appears from the judgment of the lower appellate 
court that it was conceded before it that under the 
circumstances of the case the misuse was not capable 
of ,i-emedy._ The appeal was dismissed, and the 
plaiiititfs have preferred this second appeal.

I t '  has been contended on their behalf that as 
according-to the finding of the courts below the mis
use waS'irremediable a,n absolute decree for ejectment 
ought to have been passed, and not a decree conditional 
on' non-payment of the compensation fixed. The 
learned Advocate has argued that section 25 of the 
BengaT Tenancy Act gives the landlord an absolute 
figM  of ejectment i f  the tenant uses the land of his 
holding in such a way as to render it unfit for the 
purposes of the tenancy and section 155 of the Act 
prescribes the mode of enforcing that right. In  my 
opinion* the contention is not sound. The plain read
ing o f the two sections makes it perfectly clear that 
the landlord has got no absolute right of ejectment.
Section 25 • is for ■ the protection of the tenant and 
prescribes that a tenant shall not be liable to eject
ment except in execution of a decree passed under the 
provisions of the Act. Section 155 prescribes the 
nature of the decree in an ejectment suit brought by 
the landlord on the ground of misuse. It  starts with 
prescribing that notice must be given to the tenant 

has-misased the land. The notice must, as has 
been held in several Calcutta cases which I  do not 
propose to discuss, ask the tenant |x) remedy thQ
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misuse or breach if it is capable of remedy and in 
Musammat case to pay compensation. The learned Advocate 

contended that the words in any case ” meant 
whether the tenant remedied the misuse or not. In  
my opinion it means in every case ” , as has been 
held in the case of Prasad Singh  v. Rampratafi^), 
and whether the misuse or breach is remediable or 
not compensation must be asked for and this notice 
is the sine qua non for institution of the suit. I f  com
pensation is not asked for, notice is defective and a 
suit will not lie. It is obvious that if the legislature 
intended to give to the landlord an absolute right of 
ejectment in case of irremediable misuse or breach, 
they would have provided for a notice in that term; 
but the notice required to be given to a tenant is a 
notice asking him to remedy the misuse i f  it can be 
done, and whether it can be done or not to pay up 
compensation. Clause (4) of section 156 again clearly 
indicates that the decree cannot be executed if com
pensation is paid. I f  the misuse is remediable, it 
must be remedied also. Paying of compensation is 
essential in every case whether the misuse or breach 
is remediable or not. I f  the tenant complies with the 
requirements of sub-clause (4), i.e., if he pays the 
compensation fixed by the court and remedies the 
misuse or breach, if it is remediable, the decree can
not be executed. In my opinion, the plaintiffs were 
entitled to compensation only under the circumstances 
of the case. The decree passed in the case is the only 
decree which can be passed, and the appeal fails. I  
would dismiss it with costs.

L u b y , J.— I  a g re e .

Appeal dismissed.

(1) (1894) T. L. B, 22 Cal. 77.


