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circumstances. The effect of the repeal of that Act
was merely to deprive the Courts of the power of
granting the remedy in those circumstances. The
Specific Relief Act of 1877 does not in terms expressly
purport to re-enact the provisions of section 192 even
for those parts of British India to which the Act
applies, nor does it expressly purport to abolish the
remedy by way of specific performance in any part of
India to which it does not itself apply.

I, therefore, agree with my Lord the Chief
Justice that the application 1in revision fails and
should be dismissed with costs. We assess the hear-
ing fee at ten gold mohurs.

Rule discharged.

FULL BENCH,
Before Macpherson, James and Varma, JJ.
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Chota Nagpur Tenancy Act, 1908 (Beng. Aet VI of 1908).
section 46-—sale of occupancy holding without the consent in

writing of the landlord, whether binding on the landlord— -
section 46(2), scope und sigm"jicance of.

Section 46 of the Chota Nagpur Tenancy Act, 1908, lays
down :(—

o (Z) No transfer b:, a raiyat of his right in his holding or :my
portion thereof,—
(@) by mortgage or lease, for any period, expressed or implied,
which exceeds or might in any possible event exceed five
vears, ‘or

of Khan Bshadur Najabat Hussain, - District Judge of Manbhum-

Sambalpur, dated - the ~10th June, 1931, affirming a decision of Babu

Nandkishore Choudhuri, Munsif of Puruha., dated the 24th May, 1928. o

1934,
GuoLas
Ray
GroT-
GHUTIA
U,
MAEENDRA
Nata
SREEMANY.

AGARWALS,
dJd.

3934.

October,
29.
Novensber,
18.

* Appeal from Appellate Decree no. 1298 of 1931, from a decision -



1934.

Baparam
M adara
Vo
Lamapar

MamaTa.

260 THE INDIAN LAW REPORTS, | VOL. XIV.

(D) by =ale, gift or any other contract or agreewnent, shall be
valid to any extent:

(%) No transfer by & raiyab of his right In his holding or any
portion thereof shall be binding on the landlord, unless it is made with
his consent in writing.

(8} No transfer in conirvavention of sub-section () shall he
registered, or shall be in any way recognised as valid by any conrt,
whether in the exercise of civil, criminal or revenue jurisdiction.

(4) At any time within three years after the expiration of the
period for which a raiyat has nnder this section, trunsferred his right
in  his holding or auny portion thereof, the Depuly C(n'n'n‘lissioner
may, in his discretion, on the application of the wiynd, pnt the raiyat
o possession of such holding or portion iu the preseribed manuer.

{6y {a) With the previous sanction of the Governor-General in
Council, the local Government may by rules declare thai any specified
class or classes of {ransfer (nob being transfer by an aboriginal raiyat
to a non-aboriginal transferee) iu contravention of sub-section (1) muy
be validly made by a raiyab of such fribe, easbe, group or ecommunily.
or sechion thereof wand therenpon nothing i
sub-sections (1), (8) and (1) shall affect the walidity of any such
transfer so made by such raiyat after the date of publication of the
rules in the Gazette or such later date as may be prescribed.”

Held, (3) that sub-section (2) is not applicable Lo any
but the temporary transfers which are not rendered invalid
by sub-section (I) : the legislature merely signified that tempo-
ravy trausfers of part of his raiyafi inteves tv though still valid
against the raiyab, were not to be binding wpon the landlord
unless made with the consent in writing _0.(. the landlord

(i) that sub-section (6), which was introduced by the
amending Act of 1920, is concerned only with tvansfers which
were, apart from it, in contravention of sub-section (1) : the
amendment leaves sub-section (2) undisturbed and covering
the same ground as before—that is to say, the 191]lpnldly

transfers not declared in sub-section (1) to be nol valid to any
extent ;

(iti) that, therefore, a sale by the raiyat of his occupancy
holding which is thd under the terms of the notification
issued by the local Government under the anthority of section

46(6), is binding on the landlord although unl made with his
consent in wrmng
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Ram Oraon v. Doman Kalal(l), Kishuni Kuer v. Andu
Mahto(2) and Mohummad Hossain v. Mangi Lal Jaipuria(8),
distinguished.

Wheére the ralyat made a valid sale of his occupancy
holding under section 46(6) of the Chota Nagpur Tenancy
Act, 1908, without the consent in writing of the landlord and
thereafter surrendered the land to the landlord who accepted
the surrender and settled the land with the plaintiffs, and the
latter, failing to obtain possession of the bolding, sued for
declaration of title to the land settled with them and for
recovery of possession from the purchaser.

Held, that the landlord secured nothing by accepting the
swrender of his bolding by the raiyat who bad already made
a valid and binding sale under section 46(6), and thai, there-
fore, the plaintiffs obtained no title by the settlement from
the landlord so as to entitle them to ¢ject the purchaser.

Appeal by the defendants.

The case was in the first instance heard by
Agarwala and Saunders, JJ., who referred it to a
Full Bench.

The facts of the case material to this report are
set out in the judgment of Macpherson, J.

S. C'. Mazumdar, for the appellants.

S. N. Banarji (for S. Biswas), for the
respondents. '

MacprErgoN, J.—The question for decision in
this second appeal is whether a person taking settle-
ment from a landlord in Chota Nagpur of land
surrendered by an occupancy raiyat after the latter
has made a valid sale thereof under section 46(6) of
the Chota Nagpur Tenancy Act, 1908, obtains title to
the land settled so as to be entitled to eject the vendee.

On 15th November, 1827, an occupancy raiyat in
Manbhum of the Kurmi-Mahto tribe sold to his
(1) (1928) I L. B. 2 Pab. 898.

(2) (1929) 10 Pat. L. T. 595.
(8) (1981) 13 Pat, L. T, 328.
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agnates residing in bis own village his entire holding
as it stood after a previous surrender of plot 1430 to
the landlord. The sale is admittedly valid under the
terms of notification no. 310 of 1924 issued hy the
local Government under the authority of section 46(6)
of the Chota Nagpur Tenancy Act, 1908. Shortly
after the sale the raiyat surrendered to the landlord
the occupancy holding which he had thus sold, and the
landlord seitled the whole of the original holding,
including plot 1430, with the plaintiffs, the deeds of
surrender and of new settlement being both registered
on the 1st Mavch, 1928. Failing to obtain possession
of the holding, the plaintiffs sued for declaration of
right to the lands settled with them, excluding plot
14:30 and for recovery of possession from the pur-
(hdSBlS and were successful in both the Courts
below, whereupon the vendees have preferred the
present second appeal in respect of the land in suit

The landlord defendant has not appeared at auy
stage.

On behalf of the appellants the contention
substantially is that after the sale to them the raiyat
had nothing to surrender to the landlord who, there-
fore, had nothlng to settle with the plaintiffs except
plot 1430. On behalf of the plaintiffs-respondents
the decision is supported on the view which found
favour in the Courts below, that the sale in spite of
being valid under section 4:6(6‘) was not binding on
the landlord since it was not made with his consent
in writing and, therefore, there was nothing to
preveut the landlord from accepting the survender by
the vendor-raiyat and from making settlement with
the plaintiffs as section 72(4) provides. Support is
claimed for the contention from the decision of a
single Judge of this Court in Mohammad Hossain v.
Mangi Lal Jaipuria(l), but the view there expressed

was obiter since the case was actually decided on
compromlse

(1) (1981) 13 Pat, 1. T. 828,
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The decision mainly depends upon the construe-

tion of section 46 of the Chota Nagpur Tenancy Act,

1908. The first two sub-sections are:—

“ (1) No transfer by a raiyat of his right in his holding or any
portion thereof,—

(0) by mortgage or lease, for any period, expressed or implied,
which exceeds or wnight in any possible event execeed five
years, or

(b) by sale, gift or any otner contract or agresment, shall be

valid to any extent.

(?) No transfer by a raiyat of his right in his holding or any portion
thereof shall be binding on the lsndlord, unlass it is made with his
consent in writing .

Sub-section (3) provides that no transfer in con-
travention of sub-section (1) should be registeved or be
in any way recognized by the courts as valid. Sub-
section (4) empowers the Deputy Commissioner to
replace in possession a raiyat who has made a transfer
under section 46, that is to say, one of the transfers
for a period which are legally admissible, to wit, a
mortgage or lease not exceeding five years or a bhugut-
bandha for a period not exceeding seven years, if the
ralyat applies within three years of the expiration of
the period of the transfer. Sub-section (5) saves
transfers not otherwise invalid made bona fide
before 1903 and sub-section (6), so far as material,
authorizes the local Government by rules to declare
that any specified class or classes of transfer (not being
transfer by ‘an aboriginal raiyat to a non-aboriginal
transferee) may be validly made by a raiyat of such

18 o) YOO ens e of such class,
“(section 4) in such area or areas, and subject to such
restrictions............... s as may be specified :

** and thereupon nothing in sub-sections (1), (3) and (4) shall affect the
validity of any such transfer so rcade by such raiyat, after the date of
publication of the rules..........cccccoevnnnns ”

The first five sub-sectiony are based upon the Act
of 1903 amending Bengal Act I of 1879 which was
then in force in Chota Nagpur except Manbhum.
For reasons of public policy restrictions were thereby
placed upon transfers by raiyats such' as had till then
been freely entered into without the comsent of the
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landlord. Under sub-section (1) all absolute disposals
of a holding or a portion thereof, by contract or agree-
ment, including sale or gift, are declared not to be
valid to any extent but certain temporary leases and
mortgages are saved. Sub-section (2) declares such
transfer not to be binding on the landlord unless made
with his consent in writing. Manifestly the tempo-
rary transfers excepted from invalidity under that
provision are meant, since there could be no point in
enacting that a transfer declared not to be valid to
any extent and directed not to be registered or to be
treated as valid by any court, should not be binding
on a particular person. The legislature merely signi-
fied that temporary transfers of part of his raiyati
interest though still valid against the raiyat himself,
were not to be binding upon the landlord unless made
with the consent in writing of the landlord. This
view obtains confirmation from sub-section (4) which,
as indicated above, also refers to the transfers for a
period excepted from invalidity under the section.
It is on the expiration of the period of a transfer for
a period valid against the maker himself that he can
on application within three years obtain from the
Deputy Commissioner reinstatement in his holding or
portion thereof so transferred.

The Chota Nagpur Tenancy Act, 1908, was in
1909 extended to Manbhum where all manner of
transfers had hitherto been freely made without the
consent of the landlord and where a transfer by sale
of a complete holding (at least) had bound him.

Sub-section (6) was introduced by the amendin
Act of 1920. Under this new provision read with the
rules contained in the notification of the local Govern-
ment the transfer under discussion is *“ validly made **
though, apart from the new provision, it would under
sub-section (Z) not have been °‘ valid to any extent *.
Sub-section (6) while specifically enacting that sub-
sections (1), (3) and (4) shall not affect the validity of
the transfer, fails to mention sub-section (2) and 1t ig
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accordingly urged that that provision must be appli-
cable to transfers thereunder. But, as indicated
ahove, sub-section (2) was never applicable to any but
the temporary transfers which are not rendered
invalid by sub-section (7), and it could hardly have
been intended to bring other transfers which are
expressly declaved valid, under sub-section (2) by
implication and without direct enactment to that
effect. Indeed, sub-section (2) does not refer to
validity at all, as sub-sections (1), (¢) and (4) do, sub-
sections (7) and (3) in terms and sub-section (4) by
implication. Actually the amendment of 1920 leaves
sub-section (2) undisturbed : it covers the same ground
as before—that is to say, the temporary transfers not
declared in sub-section (1) to be not valid to any extent.
Such temporary transfers were not in contravention
of sub-section (/) whereas it is only with transfers
which were, apart from it, in contravention of sub-
section (7) that sub-section (4) is concerned.

It cannot be contended that this resalt, so far as

the landlord is concerned, at all conflicts with the

equity which the Courts will attribute to legislation or
the avts of the executive government under the authoriz-

ation of the legislature. The legislative restrictions

on sales and other transfers of a raiyati holding were
due solely to considerations of public policy, that is to
say, in the present instance, of the real interest of the
ralyat. An indirect result not contemplated was that
in certain instances (comparatively few, perhaps) of
attempted evasion the landlord found himself enjoy-
ing an unearned and unanticipated advantage. As

direct sale no longer passed any title, the raiyat

secured a private purchaser and then surrendered to
the landlord, dividing with this zertius geudens the
sale-price of the holding on the understanding that
the latter then settled it with the private purchaser.
The landlord could have no grievance when the local
(xovernment found it consistent with the public policy

of preserving the raiyat from becoming a landless serf
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to avail itself of the authorization of the legislatuve to
retransfer the whole saleable value of certain holdings
to the raiyat—morally the landlord’s position could
only be one of thankfulness that he had so long enjoyed
a windfall. 1t is incredible that the legislature could
contemplate a permanent endowment of the landlord
in this regard.

But one may go further in the present case.
Manitestly the raiyat had after the sale to the
appellaiits which is by statute valid, no property at all
in the holding sold by him. There was therefore, as
the appellants contend, nothing which he could surren-
der and there was nothing of which to accept surrender
so that the landlord had nothing to settle with the
plaintifis except plot 1430 which had previous to the
sale been validly surrendered to him. The cases cited
on behalf of the respondents, to wit, Ram Oraon v.
Doman Kalal(t) and Musammar Kishuni buer v. Andu
Mahto(*) are of no assistance to them. The first not
only related to a mortgage, but the decision therein
was really based on the substantial ground that the
wortgagee could not question the surrender after he
had held the mortgaged land for the full period of
his mortgage. No doubt the learned Judge remarked
that from the absence of a provision similar to section
86(6) of the Bengal Tenancy Act it follows *‘ that
in spite of a prior sale or mortgage by a raiyat, he is
free to exercige his right of surrender of the holding
in favour of the landlord, for under clause (2) of sec-
tion 46, no transfer by a raiyat of his right in his
iiolding or any portion thereof is binding on the
landlord unless 1t is made with his consent in
writing *’, but the question of a sale was not under
consideration, still less the question of a sale ‘ validly
made ’ under the statute, since the only sale which could
arise, prior to the notification of 1924 was one not
** valid to any extent *. The second case cited Las no
bearing since it is merely stated at one place that it
was not necessary to consider whether the landlord

(1) (1923) I. L. B. 2 Pat. 898,
(3) (1929) 10 Pab. L. T. 595,
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could question the validity of a testamentary disposi-
tion o% an occupancy holdmg and at another place
that the question did not in that case concern the
Court whether such a disposition in favour of other
than the natural heirs would bind the landlord.

Reference has heen confidently made on behalf of
the appellants to section 23-A also inserted by the
amending Act of 1920, which enacts that when an
occupancy holding or any portion thereof is trams-
ferred in any way avthorized by law, by succession,
inheritance o7 sele, the transferee or his s1CCessor in
title may canse the transfer to bhe registered in the
office of the landlord to whom the rent of the holding
or portion thereof, as the case may be, is payahle, and
the landlord shall. in the ahsence of sufficient reason
to the contrary. allow the registration of all queh
transfers, and shall not be entitled to levy any regis-
tration fee. This provision is, however, perhans ot
in 1tse1f conclusive since while a sale nnder section
46/5) is certainly one authorized by law, there are
nther instances of such sales, for example under the
provisions of section 47 and of section 49. The
decision must rest upon the considerations already set
~nk.

In my opinion the guestion for decision must for
the reasons given above he answered in the negative.
Section 46(2) is not applicable. The landlord secures
nothing by accepting the surrender of his holding by
a rawat who has made a valid sale of it under section
48(4) and so has nothing to surrender. The landlord
therefore confers no title on the person with whom
he settles such a holdine. Tn this instance the
nlaintiffs ohtained nn title hv the settlement from the
landlord except in respect of the tenancy of plot 1430
which had previous to the sale heen validlv
surrendered to him.

T would allow this anpeal with costs and dismiss
the suit, and T would direct that the present appel-
lants do receive from the reqpondentq their costs. of
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1934.  poth the Courts below and that the latter bear their
own costs throughout.

Bararam

Mumari James, J.—1 agree.

Lanasar ’ "

Mamama. Varma, J.— T agree.
MaceHER-

sow, 7. Appeal allowed.
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Nowsmbar, v.
2. ~ PAN KUER.

On Appeal from the High Court at Patna.

Hindw Law—Partition—Reunion—Who may  reunite—
Agreement to mherit from one another—Claim Iy heir of party
to enforece agroement—NMitakshara, el. 2, 5. 9(2) (8).

Tn a Hindn family governed hy the Mitakshara a venmion
after partition is valid under ch. 2. = 9 (2) (3) only if it is
with a father, brother oy paternal mcle, and only if it is
hetween parties to the partition.

Basanta Kumar Singha v. Jogendra  Nath  Singha(l),
approved.

Where three members of o divided Hindun family have
agreed that if any of the three dies without a son, fhen his
property is to devalve wpon that one who has an heir, the
agreement can be enforced only by those who were partics
to it; an heir of one of the parties, thoush he wus alive when
it was made, cannot elaim its benefit.

Decree of the High Court affirmed.

Consolidated Appeal {no. 22 of 1931} from four
decrees of the High Court (January 30 1929) which
reversed two decrees of the Subordinate Judge of
Patna (February 26, 1927).

* Present:  Tord Blaneshurch. Tord Thankerton, and Sir Shadi Tial.
(1) (1905) T. L. B, 33 Cal. 371,




