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Before Courtney Terrell, C. J. and Aganaala, J . -- -------
Se'pte7nber,

G-ULAB E A Y  G H U T G H U T IA  21,25.

M A H E N D R A  N A T H  S E E E M A N Y .-

Specific Performance— rule of justice, equity and good 
Gonscience— Sontal Parganab, whether remedy of specific 
performance availahJc in— Code of Civil Procedure. 1859 (A ct 
V I I I  of 1859), section 192— effect of repenl— Specific Relief 
Act, 1877 (A ct 1 of 1877), whether ahrorjate-s the remedfj in. 
any area to which the Act docs not apply.

The remedy of specific ] teriormance is one of the oldest 
remedies granted by Ccrarts of Equity in England and it was 
(Hie ofi the first to luise out o:t the Ciiancellor’s jurisdiction.
'I'he old ( ’ourts at Common liw  could not grant the T'emedy 
and merely gave damages for breach of contract. Y e iy  early, 
however, in the history of the Chancellor’s jurisdiction, the 
remedy of sj3ecific performauce emerged and has been fo f 
centuries adjuinistered by the English Courts. I t  is 
amongst those, principles which are admicistered by Courts 
m  India by way of justice, ei[uity and good conscience.,

Where for the first time ai remedy is afforded by meauK 
of a statute, and if that statute is either repealed with regard 
to a certain area or if those portions of the statute which grant 
that remedy are not allowed to have effect in any particular 
area, then, there being no foundation on which tlie grant of 
the remedy can be built wdiich ex hypothesi is of a statutory 
cluiracter, the condition is that the remedy is not available in 
lliat particular area. I f .  liowever, the remedy is one which 
had been all along obtainable in. the courts of that particular 
area and if  an iVct is passed to define that law, then within 
the area to which the iVct is to apply the remedy is hedged about 
with the limitations whicli are imposed by that piece of legis
lation, and as to aresLS where the legislation is not applicable, 
the remedy still exists as it did before the limitations imposed 
by the Act were established, and the remedy is to be granted 
as though these restrictions had not existed. ,

*  Civil Revision no. 401 of 1934, from an order of B^bu S. N*
Sen, Subordinate Judge of Jamtarft, dated t ie  ,38th July, 19^.
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1904. Tlie tirst stutufcory reference to the reniedy bv way of 
specific performance M̂ as contained in section 192 of tiie Code 
of Civil Procedure of X859 Miiicli was repealed in 1877 in 
wliich year was passed the Specific Relief Act which replaced 
section 192 of l;he old Code. The Bpecilic Ee lie f x\ct, 1877. 
is by it.s (?xpre^H teiins ina.de not to a.pply to the Sontal 
PaTganas.

Held, Iherofoj-e, thai- the m o ’o fact that the Speciiic Eelief 
Act, 1877, docs not apply to the Bontal Parganas does not 
affect the low that the reniedy of apecific performance 
nvail^ible in that territory as part of the law of justice, equity 
and I’ood conscience: in other words, the new restrictions 
upon the grant of the remedy imposed by the Act do not 
itpply in the Sontal Parganas and the remedy is to be gi'anted 
in that area as tbongh these restrictions had not existed.

Janafdan Mahato v. Bhmuih Chandra MondalO) and 
Jagannadhasahu v. De.cnahandJiu Badho{'^), followed.

Lai Shaha v. Kado Mahto{^), Kumar Satya Niranjmi
Ohakratmfty v. Duiarlmnafh' Sadlmi^) and fiauhlii Salt v, Rai 
Mahamaya Prasad Singh Bahadm'i^)  ̂ distinguished.

Pen A.garwala, J.— Courts in India have always claimed 
l;he right to grant relief by Â ''ay of specific perforraance apaTt 
from the statute.

There is no authority for the view- that where a non- 
siatutory remedy is made the subject of legislative enactment, 
the effect is necessarily to abrogate the non-statutory remedy. 
Whether it does so, or not depends on whether the sti^tute dis
closes an intention to abrogate the non-statutary remedy..

Where the statute expressly abolishes the non-statutory 
remedy, or where the statutory remedy is repugnant to thti 
pre-existing non-statutory remedy , K: must of course be held 
to abrogate thqt remedy.

The Code of 1859 did not create a remedy nor was there 
anything in section 192 repugnant to any remedy that was 
then in existence; the Act merely empowered the courts to 
grant the existing remedy in unusual circumstitnces. The

~ ~ a )  (1915) 30 Ind. CasTseS. ’ '
(2) (1917) 63 Ind. Cas. 114.
(3) (1921) 6 Pat.. L . J. 85.
( i )  .(1917) 2 Pat. L . J. 379.
(5) (1934) 15 Pat. L . T. 469.
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effect o f the repeal of that Act was merely to deprive the Coui'ts 
of the power of granting the remedy in those circumstances. 
The Specific Belief Act o f 1877 does not in terms expressly 
purport to re-enact the proYisions of section 192 even for those 
parts of British India to which the Act applies, nor does it 
expressly purport to abolish the remedy by way of specij&c 
performance in any part of India to which it does not itself 
apply.

Application in revision by defendant no. 3.

The facts of the case material to this report are 
set out in the judgment of Courtney Terrell, C. J.

Sir Sultan Ahmad (with him Baldeo Sahay and
Ch. Mathura Prasad) for the petitioner,

P . R . Das (with his M . A'. Pal and S. S. Bose), 
for the opposite party.

Courtney T e r re l l,  C., J.— This is a petition for 
the civil revision of a decision by the Subordinate 
Judge of the Santal Parganas; it raises the question 
as to whether the Courts of the Santal Parganas have 
power to grant the remedy of specific performance of 
a contract.

The plaintiff in tliis case alleged that he had 
contracted with one of tlie defendants to purchase a 
house; that the defendant declined to carry out the 
purchase and had in fact sold the house to another 
of the defendants and the plaintiff, therefore, sued 
for specific performance of the contract. In the Court 
of the Munsif the suit was decreed. When the matter 
came before the Subordinate Judge on appeal the 
point was taken, as it had been before the Munsif, 
that in the Santal Parganas the remedy of specific 
performance could not be granted and' the Subordinate 
Judge, therefore,, proceeded to deal with that isSsue 
of law in a preliminary way and decided' that he had 
jurisdiction only. The actual merits of the case have 
in civil revision for a decision upon the point of 
jurisdiction only. The actual merits o f the case have 
not vet been determined.
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1934. Now the remedy of specific performance is one 
of tlie oldest remedies granted by Courts of Equity 
in England and it was one of the first to arise out of the 
Chancellor's jurisdiction. The old Courts at Common 
Law could not grant the remedy and merely gave 
damages for breacii of contract. Very early, however, 
in the history of the Chancellor’s jurisdiction, the 
remedy of specific performance emerged and has been 
for centuries adiniiiisitered ,by the English iCourts. 
Now, therefore, it may be said to be amongst those 
principles which would be administered by Courts in 
India by way of justice, equity and good conscience. 
The direction to follow those principles is contained 
in the second sub-section to (Section 37 of the Bengal, 
Agra and ilssam Civil Courts Act and Mr. Das has 
referred to the judgment of Lord Hobhouse in the 
case of Waghela Rajsanji v Shekh Masludini})^ where 
His Lordship pointed out that the phrase ‘ ‘equity and 
good conscience’ ' is “ generally interpreted to mean 
the rules of English law if  found applicable to Indian 
society and circumstances” . There is nothing in the 
nature of Indian society and circumstances which 
would render such a salutary remedy as specific perfor
mance inapplicable, and' therefore the remedy may be 
considered to be administered by Courts in India even 
i f  they have no statutory guide for the administration 
of that remedy. But it is said on behalf of the peti
tioner that the remedy has been taken away from, even 
i f  it were ever administered by, the Courts of the 
Santal Parganas, and the argument is put in this form.

The first statutory reference to the remedy by way 
of specific performance was contained in section 192 
of the Civil Procedure Code of 1859, which reads as 
follows:

“  'When the suit is ior dainageB for breach of. eonfcracfc, if it appears 
that the defendant is able to perform the contract, the Court, with the 
consent of the plaintiff, anay decree the specific performance of the 
contract within a tim e’ to be fixed by the Court, and in such ease 
shall award an amount of damages to be paid as an altemative if 
the contract is nob performed. ’ '

(IHISST) L. R'. 14 Ind. App. 89. —
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Similarly there was a reference to the remedy of 
a declaratory suit in section 15 of the same Code. For 
reasons, which I  will attempt presently to explain, 
the remedy of a declaration differs fundamentally from 
the remedy by way of specific performance. Neverthe
less both of these remedies are provided for in this 
earlier Civil Procedure Code.

In the year 1877 two important pieces of legisla
tion took place. In the first place, the Civil Procedure 
Code was re-drafted and re-enacted with certain 
alterations, additions and omissions and the remedy 
formerly provided for by section 15, that is, for 
declarations, and the remedy by way o f specific per- 
formace mentioned in section 192 were omitted from 
the new Code of 1877. The old Code of 1859 was 
repealed. In  the same year there was passed the 
Specific Relief Act and these remedies now find place 
in that Act. Section 15 re-appeared as section 4.2 of 
the Specific Relief Act and other sections of the 
Specific Relief Act replaced section 192 and the new 
Civil Procedure Code, therefore, contained no refer
ence to these remedies which were now accommodated 
in the Specific Relief Act. The Specific Relief Act is 
by its express terms made not to apply to the Santal 
Parganas. I t  is argued, therefore, that there can be 
no provision either for declaratory relief or for specific 
performance in the Santal Parganas and that those 
remedies even if  they had ever existed no longer exist 
in that territory.

Now to deal first with that part of the argument 
which is involved in the repeal of the Act of 1859 in 
so ifar as it relates to specific relief and in so far as 
the deliberate withholding by the legislature of the 
effect of the Specific Relief Act from the Santal 
Parganas is concerned, the principles applicable to 
the circumstances are, to my mind, as follows.

Where for the very first time a retnedy is aior|ded 
by means o f a statute, then i f  that statute is
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repealed with regard tx) a certain area or i f  those 
Gulab portions o f the statute which grant that remedy are 
Ray not allowed to have effect in any; particular area, then 

Ghut- there being no foundation on which the grant of the 
GHowA built which ex hypothesi is of a statu-

Mahendea tory character, the condition is that the remedy is 
not available in that, particular area. If^ however, 

,AmFMĥ y. remedy being one which bad been all along obtain- 
CoDRTNEY able in the Courts of tha.t particular area, and if, as 
TERiffiLL, pa,ssed, the Specific Relief Act

(Act I  of 1877), the preamble of which says “  to amend 
and define the law of specific relief ” , then it is 

l̂ear that within the area to which the Act is to apply, 
he granting of the remedy is hedged about with the 
[imitations which are imposed by that piece of legisla
tion, and as to areas, such as, in this case, the Santal 
Parganas where the legislation is not applicable, then 
bhe remedy still exists as it did before the limitations 
imposed by the Act Avere established, that is to say, 
the new restrictions upon, the grant of the remedy 
imposed by the Act were established, that is to say, 
the Santal Parganas and the remedy is to be granted 
in the Santal Parganas as though those restrictions 
had not existed. Now it being clear that the remedy 
was an ancient one and to be administered as part of 
the law of justice, equity and good conscience, it 
follows that the mere fact that the restrictions 
imposed by the Specific Relief Act do not apply in the 
Santal Parganas does not affect the law that the 
remedy is; applicable, as part of the law of justice, 
equity and good conscience.

But there is another part of the argument on 
behalf of the petitioner which seems to me to have 
no logical foundation. It was argued that if a remedy 
is .available .as part of the general law and if subse
quently a piece of legislation, such as the earlier Civil 
Procedure Code, is passed which regulates and absorbs 
tihat remedy into its own niachinery and if that

264 'rflE INDIAN fA W  :ki3P0BTS, [ v o l . X tV .
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Code is repealed as it was indeed by the Civil Proce
dure Code of 1877, then the remedy having been 
absorbed into a statute and that statute in so far as the 
Santal Parganas is concerned not being applicable, 
then whether or not those in the Santal Parganas 
originally had the right to the remedy the repeal of 
the statutory enactment has deprived them of it. To 
my mind this is an illogical proposition.

Now the granting of this remedy has been con
templated by the High Courts in India— see the case 
of Ja.nardan Mahto v. Bhairah Chandra Mondalf}). 
In that case the specific performance was treated as 
part of the law g^overned bv the rules of justice, equity 
and £>'ood conscience notwithstanding that the section 
of the Civil Procedure Code of 185?) was not applicable 
to the Sa,nta1 Parganas and the plaintiff was in that 
case granted that remedy. A. similar course was taken 
by the Madras TTiffh Court in JaqannadhasaJiu v. 
DeenahendM Radho(^). There a series of cases wais 
relied upon which it is true were all cases subseauent 
to the year 1859 and in that case the grant o f the 
remedy by way of specific pei formance wa,s made and 
treated as though it were a, remedy available as part 
of the ordinary remedies obtainable imder the rules o f 
justice, equity and o'ood conscience. T have no hesita
tion. therefore, in comina’ to the concliision that 
specific performance beiuo* o f this character it existed 
in the Santal Parganas quite independently of any 
statutory basis.

A remark by Wort. -T, in the case of SauJcM SaJi v. 
Rai Malummia Prasad Shrah Bahaduri^ ha,s been 
cited to us as a basis for the contention that specific 
performance is of the nature of a statutory remedy. 
But a more careful eyaminntion of that iudgment of 
the learned Judsre inclines me to the belief that he 
meant not that the nVht for specific performance was
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1934._____ _ created by statute but ratlier tHat its administration
Gclab was governed and controlled by the Specific Relief

Ghot
oHom A  considerable discussion took place on the serieg

of cases in which specific relief by way of a declaratory 
suit was sought, and it was argued that there was an

Skbbmany. analogy but in my opinion uo such analogy exists.
CoDBTNBY remedy of a pure declaration does not emerge
Tbbbbj., from 'the English Common T.a.w or from the English'
G. J, vsystem. of Equity Jurisprudence. As was pointed out 

by Jwala Prasad, J. in Lai ShaJia v. Kddo 'MaKto{^\ 
the remedy of n. declaration which was dealt with in 
Bection 15 of the Civil Procedure Code of 1859 was 
borrowed from, a specific English' Statute 'W and T$ 
Viet. Ch. 86, section 50— and it was introduced infe 
India in the year 1854 for the first time and that the 
subsequent history shows that it had a passage through 
section 15 of the Act of 1859 nnd was ultimately 
defined in section 42 of the Specific Relief Act. In 
those cases there was some ground for contending that 
whereas section 42 brought into existence a statutory 
form of relief find ^vbereiis that statutory form of 
relief was not applicable to the Santa! Pargfanas, 
therefore tha,t remedv did not exist in the Sa,ntal 
Pa.rgana,s. To my mind that series of cases, that is 
to say, that which I  have just cited.— SHaJia v. ’Kddo 

and the case of ’Kk(Mar Satya Nimnjan 
Chahrm"ipMv v. Divarhanath Sa,dhu{ )̂ ha,ve no appli
cation to the circumstances of this case. Indeed in 
the ca.se of Kvrnar Satya Niranjo.n Chakramrty v, 
Bivarhanath Sadliu(^) Mullick, J., in delivering the 
judgment of the Court, clearly contemplated tha,t the 
remedy by way of specific performance was of a kind 
entirely different from the remedy by way of declara- 
tor̂ T' relief. In that case [Kumar Saiya Niranjan 
ChaJcravpTty v. VimrJcanath where the case
of Janardan Mahto v. Bhairah Chandra Mondali?)\

o T fW S n  6 P a r~ L . J. 8s7 f . b ! ^
(2) flOlT) 2 Pat., IJ. .T. 37f>. 382.
(S) (1915) 30 iT^a. Cas. 865.
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above referred to. was dealt with, Mnllick, J. did not 
dissent from tlie view of tbe Calcutta High Court that 
specific performance was a remedy which was to be 
axiministered as part of the principles of justice, 
equity end good coii.Rcience. He declined to apply the 
same reasoning; to the la.w relei.ing to the .granting of 
a declaration. Whether his view was ri.^ht or not, 
tbe matter of decla.ration we have not at present to 
consider. Tlie point to be noticed is the learned 
Judge’s approval of the nrinciple that specific perfor
mance is o f a different character.

In mv omnion the Courts o f the Santa! Pars’anas 
have inrisdiction to grant the remedy by wav of 
specific performance and this petition in revision 
should be di?.niissed witli costs.

A g a r  WAT, 4, J.— The ars'tirnent addressed to m  on 
behc l̂f of the applicant may be divided into two 
bra.nches. The first part of the ars:unie-nt is that the 
right by wav of specific performance did not exist in 
India at all before 1859 and that it was a rem.edy 
created by the Civil Procedure Code of that year. It  
is. therefore, contended that the remedy being creat.ed 
by statute and the stntute having been repealed, the 
remedy has been abolished. The second braneb of the 
argument is that i f  there were a non-statutory remedy 
by way of specific performance prior to 1859, then the 
effect of substituting for that non-statutory remedy a 
statutory remedy by the Code of 1859, was to ahrog.nte 
the non-statutory remedy. From this point of view 
also it is contended that the repeal of the statute of 
1859 liad the effect of abolishing altogether the remedy 
by way of specific performance. The case law as 
reported in the reports of the High Courts of this 
country shows that the Courts have always claimed the 
right to grant relief by way of specific performance 
apart from the statute i'see the decision of the Calcutta 
High Court in the case of Janardan Mahato v, 
Bhairah Chandra Mondali^) and of the Madras Court

(1) (1915) 80 Ind. Cas. 865.
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1984. in the case of Jagannadhasahu v. Deenahandu 
Rddiio{^) and the cases referred to in the decision of 

Bay the Madras High Court. The Patna High Court did 
Ghut- not dissent from that view in the case of Kumar Satya 
GHUTiA ^iiranjan Chakramrty v. Dioarka Nath Sadhui^) 

Mahendra where the Calcutta decision was cited. The claim of
Sekêmany Courts of this country to grant relief by way of 
.̂EKEMANY. perfomiance on the principle of justice,

A GAR WAX. A. equity and good conscience was tacitly recognised by 
section 192 of the Code of Civil Procedure of 1859. 
That section authorised' the Court, in a suit for 
damages for breach of contract, to decree specific 
performance of a contract i f  the plaintiff consented 
to that course. I t  did not purport to create a right 
to specific performance but merely to empower the 
court to grant the relief in a particular class of cases 
in which the remedy would not ordinarily have been 
granted, namely, in cases where the plaintiff had not 
sued for specific performance but only damages for 
breach of contract. The contention, therefore, that 
the remedy of specific performance is a creature of 
statute fails.

W ith regard to the second branch, there is no 
authority for the view that where a non-statutory 
remedy is made the subject of Legislative enactment, 
the effect is necessarily to abrogate the non-statutory 
remedy. Whether it does so or not depends on 
whether the statute discloses an intention to abrogate 
the non-statutory remedy. Where the statute expressly 
abolishes the non-statutory remedy, or where the 
statutory remedy is repugnant to the pre-existing non- 
statutory remedy, it must of course be held to abrogate 
that remedy: but, as I  have already pointed out, the 
Act of 1859 did not create a remedy nor was there any
thing in section 192 repugnant to any remedy that was 
then in existence; the Act merely empowered the 
Courts to grant the existing remedy in unusual

(1) (1917) 63 Ind. Cas., I l l  ~  ^
(2) (1917) 2 Pat. L . J. 379,

258 THE INDIAN LAW REPORTS, [v O L . X IV .
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circumstances. Tlie effect of the repeal of that Act 
was merely to deprive the Courts of the power of 
granting the remedy in those circumstances. The 
Specific Relief Act of 1877 does not in terms expressly 
purport to re-enact the provisions of section 192 even 
for those parts of British India to which the Act 
applies, nor does it expressly purport to abolish the 
remedy by way of specific performance in any part of 
India to which it does not itself apply,

I, therefore, agree with my Lord the Chief 
Justice that the application in revision fails and 
should be dismissed with costs. We assess the hear
ing fee at ten gold mohurs.

Rule discharged.
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Before Macpherson, James and Varma, JJ.
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Ghota Nagpur Tenanoy Act, 1908 (Beng. Act V I of 1908), 
flection 46— sale of OGCiipancy holding without the consent iii 
■writing of the landlord, whether binding on the landlord- - 
section 46(5), scope and significance of.

Section 46 of the Ghota Nagpur Tenancy Act, 1908, lays 
down

“  ( I )  No transfer by a raiyat of his right in bis holding or auy 
porfcion thereof,—

(a) by mortgage or lease, for any period, expressed or implied, 
which exceeds or BCiight in any possible event exceed five 
years, or

*  Appeal from  Appellate Decree no. 1298 of 1981, from a decision 
o f Khan Bahadur Najabat Hussain, D istrict Judge of Majibhum- 
Sambalpur, dated the 10th June, 1931, affirming a decision o f Babu 
Nandkishore Ohondhuri, Munsif of Purulia^ dated the 24th May, 1928*

1934.
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