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Code of Ci'Dil Procp-dme^ 1908 {,Act V of 1908), Order 
X X X V I]I, Tides 5 and 6 and Orde-r X L l l i ,  rule l ( q )— order 
rejecLing appUcatiun for aUachnient before fiidgment, lohether 
appea lab le, iohen no conditional order o f attachm ent m ade.

An order rejecting a,.u applioatlou for attaclimeot before 
iadginent, in a case wliere there lias Ijeen no coiiditioEai order 
of attaclimei.it iiiider rule 5(5) of Order X X X V III , Code of 
(Jivil rrocediire, 1908, i,s not yuch a,n order as ia made appeal- 
a.!)le. under ()r<ler X I jI I I ,  rule 1(g), of tlie. Code.

Om P ra lm h  v. IMuhani-mad Is}uui(l) aud Mjih&mifa 
Na/rain Saha v. Gnrudaf^ Bairagi{'^), followed.

Clbokhey Lai v. Sri KishGn{^), distiDguished.

Appeal by the plaintiffs. 

The facts of the case material to this report are 
set out in the judgment of Agarwala, J.

S. C. B osb and S. M. Mullich, for the appellants.

8. N. Bose and S. R, Sen Gufta, for the res- 
pondents.

*  Appeal fi'om Odgiiial Order no. 139 of 1933, from an order of 
llai Baliadur Basaiita Ivumar Bay, MagiBtrate-Subonlmate Judge, o£
Kumka, dated the 19th June, 1933.

(1) (1938) 31 All. L . J. 1269.
(2't (1910) 23 Gal. L . J. 892.

. (8) (1931) SO AIL L . J . 228.
1 * 9 I. L. B,
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1934. A u a - lw a la ,, tJ.— 'I'ilib  iii iiii a ,ppeal by fciie p la in -  
t i i fs  frc iiii ;i:i ortSer o f  imIb iya;)ordii-ia.fce tj t id ge  o f  .D iiiiika  
111 t i ie  Scy.iL-Li i ’e je c L ii ig  a ii a p p i ic a t io i i  f o r
attacliiiieiit fjeiurt; iii i.i whicii was
peiid iiLg  i l l  cou rt. 'I'li'C sui'G w a s  i i is t i t i i t e d  on  tJie 
I7 t l i  o f  A p r i l ,  Iw l j l .  l ; i ie  d e ie i id a iits  f i le d  t l ie i r  
Wi'ifcteii uii uiis M t l i  O i A p r i l ,  o f  th e  sam e
vea.r. T i ie  a p jd iu a iio n  fo r  b e fo r e  j i id g -
iiien t \v!î s iiu'viis Gii cli6 :.'^Ajid A i ig ia i t  csf l l ic  saine y e a r . 
T h e  iip p iic a t io i i  t iik e ii i-p i c r  i ie a i 'ia g  on  th e  2 5 th  
o f  A iig i iB L  i ^ a i ,  m it "wao iiu i iin a O v  d isp osed  o f  t i l l  
i9 t l i  J iiiie , j ie a f iv  tv/d je;u*r-? la te r .  P la in -
t i i is ' i irs t  w itiiC ss w as o x a iiiia c a  ii.Lt tii.e 9 th  o f  S e p te m ­
ber, i 9 3 i ,  t.!i.e n e x t  vviuiei:;!-; o.a t lie  2,tid o f  D ecem b er ,
1931, ii i id  tiifi th ir d  Tvituews on  th e  8 th  o f  D ece iiib e r ,
1932. D o fc iid fin ts '' ih'Bl 'Vvitiissa w a s  c x a in ii ie d  o il th,e
2 0 t]i o f  IA b riL !':r-, i ; i  th e  iiie a u t iii ie  th e  case
Im d bot;,A Liuj i.JiiriAxi ur.i v ;jct-a,sio2iy a t  th e  roq u es t
o f  th e  piii-tic-d 5- Ill'Ll O il iji.i.l'LU h.oiis th e  o rd e r -sh ee t
sliovvs t lii it  fo r  t.i.ic co iu 'e iiie iic e  o f  [.lie cou rt t.he case 
w as a d jo u rn e d  fo r  p er iod s  a jiio 'i io t in g  in  a l l  to  seven  
m onths. A  p reli,n iiiiiL ry  o l ) je c t io ii  wi'is ta k en  as to  th e  
com petence o f  th e  ]3rer'ent o p p e a h  O rd e r  X L I I I ,  
ru le  p rov ld e3  ciiat iO-^p©^d lie s  fr o m  an  o rd e r  
'iiudfer ru le  9, 3 or' (5 o f  O rd e r  X X X Y I I I .  I n  th e  
prese.Qt a p p e a l w e  a re  n.ot oo iice rn ed  e ith e r  w ith  ru le  
2 o r  3, or  ̂ w ith  th e fir s t  p a r t  o f  ru le  6 o f  O rd e r  
X 2 0 D 7 I1 L  'Jdi0 appei.d., i f  com p e ten t, m n st com e 
w ith rn  clause (.5) o f  r i t b  G o f  O rd e r  X X X V I I I  w h ich . 
p rov ideB  th a t  v/liere th,e- d e fo i id a i i t  s liow s  cause o r  
fu rn ish es  t lie  r e q id re d  secu r ity , jin d  th e  p r o p e r ty  
spec ified  o r a n y  p o r t io n  o f  i t  has been  a tta ch ed , th e  
coiirfc s.Liall o rd e r  t lie  a ttaoh in en t to  [>e w ith d ra w n , 
o r^m ake &iicli o th o r o rd e r  as i t  th in k s  f it . ' I t  is  
pointed, on t th e  i!:;ar*i.jed A d i ’o ca te  f o r  th e  re sp o n - 
dents t l ia t  in  t.;iis c;ise t lie re  no  con .d ition a l o rd e r  
o f  a tta ch m en t iin d e r  r iila  5, clause (3 ) ,  o f  O rd e r  
X , X X Y I I i .  K e  confcends, th e re fo re ,, th a t  th e  o rd e r  
e v e n tu a lly  passed, r e je c t in g  th e  a p p lic a t io n  f o r  a t ta c h ­
m ent b e fo r e  ju d g m e n t  w as j i o t 's u c h  an  o rd e r  as-, is



made appealable lij (Jsxlsr X L I I i ,  rule 1(g) • The view i9S4.

{3()iiteiidecl for by ilie le.n.rned Advocate is supported
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by'tlie deciHioii c;i‘ a .Di. v'iskjii Baiicli of tlie Allahabad 
High Goiirt in 0 ?b Fr,j.ka;^h v. Mn])U7mnad Isliacji}). swguka 
Mr. JQose oji  ̂ beliaii; of tlio ap'pellaiits refers to a 
passage in a of arQofcher Division Beiicli of
ciie Alksli!i!:)iid Coiirt in C'hokJiey Lai v. Sri
Kiske/iiP) where San, J. in liis judgment said that ĝarwala, 
‘ ‘ where in res|)Oiise to a iiofcic'e issued to the defendant ' 
under Order X X X Y I i l ,  ride 5, the defenda;at appears 
in court, ajid shows ca.ui:‘S why no order for fnmishing 
i^eciirity slionld Ise passed against him and why no 
order siionld be passed directing' tlie attaclinient of the 
property, the order of tl!,e (3onrt accejiting the con- 
te';it:ioii o f lIkj {lefeiid:i.!it 'is ;iii fu^lor wliioh falls within 
Oi‘der 3D £X YIIl, rirle O(î ). Eroin such an order an 
appeal lies nnder Order X 'L II l,  rnle 1(5 )̂.”  The 
jiidgiiient of Sen, J,, jiiust be read in connection witli 
llie f îcts of the case, in wliich it appears that the court 
beh3w had in fact ro,a.de a conditioiiai order for attach- 
merit of the proiierty. In Mahendra Na-ram Saha y .
Giirmlas BairayiP^), a ease decided by Mookerjee and 
Chtitterjea. JJ., a.ii application for attachment before 
judgment was inade ;.iiid th.e court ordered notices to 
be issned irpon ilie, defendants to show cause, why an 
att:ie]rnieiit sfioidd, n43t issne before judgm,ent,' and at 
the same tiive directed tJie defendants not to part with 
the property in any wa.y, JSFo formal order of attach- 
inent was, however, n>ade. Eventually the application' 
for afctacrhnieiit ŵ is rojocted and it was. held that no 
appeal lay ogaiiist ilie order of dismissal inasmxich as ' 
thei’e l.ta,d been no coiulitional attachment under 
clause (3) of ride 5. Idiese two decisions in Om Prakasli 
V. .3Iuhanma(l Isha-q{ )̂ and Malmidra Narain Saha 
Y. (xurudas Bairagii^^ therefore support the prelimi­
nary objection.. The appeal must, therefore,, be held

(1) (1933) 31 All. L . J. 1269.
(2) (1931) 80 All. L. :r. 228 . 
(8) (1916) 23 Oal. L . J. 892.
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to be incompetent. Mr. Bose does not contend that 
the circumstances of the case justify any interference 
in revision. The appeal is, therefore, dismissed. 
The respondents are entitled to their costs throughout.

We understand that the witnesses for the plain­
tiffs have now all been examined and the plaintiffs’ 
ease has been closed. There has already been inordi­
nate delay in the disposal o f the suit and it is desirable 
that it should be brought to a conclusion as soon as 
possible.

Sau n d ers , J .— I  agree.
A ffe a l dismissed.

FULL BENCH.
Before Kliaja Mohamad Noor, James and Varma, JJ.

T H A K A N  C H AU D H U E I.

D.

I jACHHMX NARAIN .^ '

Oimrt-jecs Act, 1870 (Aat V L l  of 1870), scction 11— holder 
of Diortgafje decrce imyimj GOuvt-feG on the amount due at 
the date of insiituiion. of suit, whether can execute the decree 
without jiayvng additional coiift-fee on higher amount on 
account of interest 'pcndente lit.e.

The holder of a mortgage decree who has paid court- 
fee on the amount due at the date of the institution of the 
suit cebii execute his decree for a higher anioimt on accomit 
of interest pendente lite without being liable to pay additional 
eourt-fee calculated on the higher sum.

Bai Saliih Rag'hunath Prasad Sahu v. Rai Bahadur 
Harihar Prasad SingliO), l imn Bhujawan Prasad Singh v. 
Natlbo Rami'") and Dehi Lai Sahu v. Gossain Koleshar Gir(3), 
followed.

*  Appeal from Original Ordei- no. 47 of 19I3B, :from an order of 
Babu Manindra Nath Mitra, Subordinate Judge of Muzaffavpur, dated 
the 17tli November, 1932.

(1) (1926) F. A, 2S of 1924 (unreported).
(2) (1922) 3 Pat. L . T. 146.
(3) (1926) 8 Pat. L . T . 331.


