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Before dgarwale and Seunders, JJ.
KEDARNATH HIMATSINGHEA
2.
TEJPAL MARWARL.™
Code of Civil Procedure, 1908 (det V of 1908), Order
NXXVALIT, rules 5 und 6 and Ovder XLIIL, rule 1(g)—order

rejecting uppllcaLzon for altachment before ]udﬁnent whether
appealable, when no conditional order of attachwment made.

An order rejecting wn application for ablaclunent before
ndgment, in a cose where there hus been no conditional order
of attachment nuder rule 5 of Order XXXVIIL, Code of
Civil Procedure, 19085, 1s not sucl an order as is made appeal-
able nnder Order X1LILL, role 1(@), of the Code.

Om Prakash v, Muahaommaed Ishag@)y and Mehewdra
Nuwrwin Seha v, Gurudas Bairagi(®), followed.

Cholliey Lal v. Svi Kishen(3), distinguished.
Appeal by the plaintiffs.

The facts of the case material to this report are
set out in the judgment of Agarwala, J.

S. C'. Bose and S. M. Mullick, for the appellants.

S. N. Bose and S. R. Sen Gupta, for the res-
pondents. :

* Appeal from Oviginal Order no. 189 of 1933, from an eorder of
Rai Bahadwur Dasanta Kwuar Bay, Mogistrate-Subordinate Judge of
Duimka, dated the 19th June, 1983.
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L1114, vule i(g). Theview 1934,

Addvovate 18 supported ——
hoof the Allahabad o

whasnaed thfbl’( ) SINGHEA

e ‘L?n% I eliants vefers to a v.

1] i ™ Tripaw
passnge cv Division Bench of 3,y am
die Al Chokhey Lal v, Sri
Kishe judgment said that Acinwana,
* wwhe wsiied to the defendant ™
e &, tie defendant appears

vhy 1o ovder for furnishing
ssect against him and why no
ould he 1)(1\»‘3(3 dm,L biny the at mchment of the
g : he couvt accepting the con-
Lo Pl aedes mm,h falls within
Uau 3 ! ?).  From such an order an
appeal lies under Owcder ZLIIE wvule 1(g).”” The
uuiﬂmc nt of Hen, J., must be read in connection with
the facts of the case, in @JIM hita ppears that the court
helow hiad in fach made o conditional order for attach-
mend r»f the pronerty. ﬂ*n Maohendra Narain Saha v.
Crarad i )r,;a,-,?';v('(g,:‘a (5, a case decided by Mookerjee and
Chatterjea, JJ., an “L};}_ﬂz('i'l.‘z‘}'i.cm for attachment before
jurlgm ent was i ade and the court ordered notices to

RRE e«i q the defendants to show cause why an
atin u .Jmuiﬁ. noh issoe hefore judgment, and at

the same 1 ivocied the defendants not to part with
vey in any way.  No formal order of attach-
, how ever, 1 ado. Eventuvally the application
for atirchy e rejoeted and it was held that no
veal luy :’!ﬁ;m»si, the order of dismissal inasmuch as
theve had been no conditional attachment under
clavse (%) of rule 5. These two decisions in Om Prakash
. Mudianm mad Lshag(ty and Maehendra Narain Saho
v. Gurudas Buiragqi(®) therefore support the prelimi-
nary ob]ectmn The appeal must, therefore, be held

(1) (1983) 8L All. L. J. 1269.
(2) (1981) 30 All, L. T. 228.
(3) (1916) 23 Cal. L. J. 392,
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to he incompetent. Mr. Bose does not contend that
the circumstances of the case justify any interfqrence
in revision. The appeal is, therefore, dismissed.
The respondents are entitled to their costs throughout.

We understand that the witnesses for the plain-
tiffs have now all heen examined and the plaintiffs’
ease has been closed. There has already been inordi-
nate delay in the disposal of the suit and it is desirable
that it should be brought to a conclusion as soon as
possible.

SAUNDERS, J.—1 agree.

Appeal dismissed.
FULL BENCH.
Before Khajo Mohamad Noor, Janmies and Varma, JJ.
THAKAN CHAUDHURI.
V.
LACHHMI NARAIN.*

Courl-fees Adet, 1870 (Aet VLI of 1870), scetion 11—holder
of nwortgage deeree paying courl-fee on the amount due at
the date of instilulion of suil, whether can cxecule the deecree
without paying  additional  court-fec on higher amount on
account of inlerest pendente lite,

The holder of a mortgage decree who has paid court-
fee on the amount due at the date of the institution of the
suit can execule his decree for o higher amount on account
of interest pendentc lite without being liable to pay additional
cowt-fee caleulated on the higher sum.

Rai Salib  Raghunath  Prasad Sehw v. Rai Bahadur
Harihar Prasad Singh(1), Ram Bhujowan Prasad Singh v.
Natho Ram(?) and Debi Lal Suhu v, Gossain Koleshar Gir(38),
followed.

* Appeal from Original Order no. 47 of 1933, from an order of
Babu Manindra Nath Mitra, Subordinate Judge of Musaffarpur, dated
the 17th November, 19352.

(1) (1926) F. A, 28 of 1924 (uwreported).

(2) (1922) 3 Pat. L. T, 148,

(3) (1926) 8 Pat. L. T, 831



