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Before James and Dhavle, J J .  ,

THAKUR PEASAD MAEWAEI

GHAMAN EAM MARWARI.'*'

negisfMtion Act, 1908 (Act XVI of 1908), sections 34, 
36 and 77—onkr extending time signed by District Siih- 
Registmr for District Registrar, legality of—failure of Stih- 
Registrar to take proper steps to procure attendance of 
defendant, whether bars a suit under section 77.

Although it is more proper for the District Registrar, 
when he .makes an order extending time under section 34(1) of 
the Registration Act, 1908, to sign the order himself, the 
order does not become invalid merely because the District 
Sub-Registrar signs it for him.

The fact that the Sub-Registrar, when he is moved to 
issue process under section 36 of the Registration Act, fails 
to take the proper steps to secure the attendance of the 
<lefendant cannot in any way prejudice the right of the 
plaintill to institute a suit mider section 77 of the Act when 
legistratiou is refused.

Appeal by the defendants.
Tlie facts of the case material to this report are 

set out in the judgment of James, J.
\ :Dr. F. K. S Suhtl, for the

 ̂ appellants.'

G. iV. for the respondents.
J a m e s , J.—The suit out o f which this appeal 

arises was instituted under section 77 of the Indian 
Registration Act, praying for an order for the regis­
tration of two documents which had been executed 
by the defendants. The suit has been decreedj anS

 ̂Appeal from Appellate Decree no. 981 of 1934, from a decision 
of Mr. S. C. Mukliarji, Distrieii Judge of the Santal Parganas, dated, 
the 24tti August, 1934, affirmiiig a decision of Babu Akiiileswai Prasad, 
Bepiity Magistrate Sub-Judge, Godda, dated the 2nd: Januai^,: 19^^
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tha defendants’ appeal has been dismissed by the 
District Judge of the Santal Parganas. It appears thakto, 
that the plaintiffs immediately after execution of the 
doGument applied for registration; but they could not ■ v. 
secure the attendance of the defendants to admit 
execution. On the last day on which such an applica- MAuwAai. 
tion could be made under section 34 of the 
Registration Act, the plaintiffs applied for extension 
of time in order to secure the attendance of the 
defendants and prayed also for issue of process to 
compel their attendance. The application :v̂ âs 
referred to the District Registrar 3vho granted it 
after imposing a fine; but it appears that the notice 
which should have been served in the form of a 
summons under the Code of Ciyil Procedure was 
issued as a mere notice from the office of the Sub- 
Eegistrar. Tlie defendants did not appear, and on 
the expiry of tl|e second period of four months, the 
Sub-Registrar refused registration. The plaintiffs 
appealed to the District Registrar who dismissed 
tSeir appeal, whereupon they instituted a suit under 
section 77 of the Indian Registration Act.

Dr. P. K. Sen on behalf of the appellants 
suggests that the plaintiffs could not properly prose- 
Guto a suit under section 77 o f the Act because in the 
first place the original order extending time was not 
legal; and, in tte second place, the refusal to register 
could not be properly regarded as in accordance with 
law, because the Sub-Begistrar had not observed the 
proper procedure in the issue of process on the 
defendants. The learned District Judge has remark­
ed th.at it may be questioned whether the District 
Sub-Registrar had power to issue an order extending 
time under section 34(1) of the Indian Registration 
Act; but from the form of the order it appears to be 
clear that it was issued by the District Registrar, 
but signed for him by the District Sub-Registrar.
It might perhaps be more proper for̂^̂^̂^̂ t̂̂ ^̂
Registrar when he naakes an order of this kind to
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1937. sigxi it himself; but the effect of this order cannot be 
~i%AKUK~ regarded as invalid because the District Sub-Registrar 

signed it for him. The Sub-Eegistrar when he was 
moved to issue process under section 36 of the Act, 

chaman ought to have applied to the prescribed local court
MaI'wari. issue of a summons; but the fact that he did not

take the proper steps to secure the attendance of the 
James, j. f^gfgndants Cannot in any way prejudice the right of 

ihe plaintiffs to institute a suit under section 77 of 
'ihe Registration Act, when registration was refused. 
The utmost which could have been claimed by the 
defendants would have been for them to be excluded 
:troT>i liability for costs, because they have had no 

1 oper notice of the execution proceedings; but it was 
l̂ardly possible for them to plead in the present case 

that if proper notice had been served they would 
have attended and admitted execution, because they 
attempted in the present litigation to demonstrate 
that the documents had not been properly executed 
at a"!I and that they therefore ought not to be 
registered.

There is no merit in this appeal, which must be 
dismissed with costs,

D h a v l e ,  J,—I agree.
S. A. K.

Appeal dismissed.
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Before James and Dhavle, J J .

M s .  50. C H A IR M A N , A E B A H  M U N I C I P A t m

■ ' '

V EAMKUMAR GHGUDHUEY.^ '

cmd (B. cfe 0/ F/J
:)/ 1922): sections 99 and 11'^—procedure prescn'hed hy section

: * Cml Bayision d o . 6l7 of 1986, from an order of Babu r T a .  
Karain, Small Cause Courfc Judge of Arrah, dated tte 21st August, 
1936..


