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B hagwat
Phasad

V.
SuDABSAN

BttACJiT.

Jams, J.

1937. subdivision of the tenure and apportionment of the 
rent on the ground that the property described 
in what would have been the hawalgi Idgan khewat, 
if apportionment of rent had been made before the 
preparation of the record-of-rights, must also be 
brought to sale.

The appeal is allowed with costs, the order of the 
Judicial Commissioner is set aside and the order of 
the Deputy Collector is restored.

D h a v le ,  J.—I agree.

S. A. K.

Appeal allowed.

1937.

August, 24.

REViSIONAL CRIMINAL. 

Before Varma and Bowland, J J .

K U N jo  g h a :i i d e a r y

KING-EMPEEOE.^

Code of Criminal Procedure, 1898 (Act V of 1898), 
sections 47S and 4:76B—appellate oouft, whether empo-wered 
to order a nmand-~-pTovision of section 476B, whether 
exhaustive—failure to appeal against order resulting in eom- 
plaint under secMon accused, whether entitled to
question the legality of complaint after eonviction,

fTIie provision of section 476Bj Code of Griminal Proce
dure, 1898, as to the powers of the appellate court not being 
exhaustive, the appellate court has power to order a remand 
and to dii’ect the trial court to make a preliminary enquiry 
to find out if there are sufficient materials to file a complaint.

* Criminal ReTision nci. 193 of 1937, against an order of 
H. Whittaker, Esq., i.e.s., Sessions Judge, Monghyr, dated the 3rd 
Marcli, 1937, aflSrming that of K. M. Kunar, Esq., Assistant SessioJlB 
Judge, Bhagalpur, dated the 23rd December, 1936,
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Ej n g -
Bmpbeob.

Nasafuddin Khan v. Emperorii), Sure^idranath Maiti v. 
Siishilkumar Chakrahartii^), Baidyanath Gifi v. King- 
EmperoT(^), KnsJiyiamdchari v. Enip^-ror{‘̂ ) and Janardana OHAroHAUY 
Rao V. Pmttipati Lahsmi Nam sam nidi^), followed.

DJianpat Rai v. Balak Ramip), Mendi Lai v. Ram 
AdJiin(^), Sami Vamia Nainar v. Penasami Naidu(^) and 
Manir Ahamed Ghaudhmj v. Jogesh Chandra Royi^), dissented 
from.

Muhammad. BayetuUa v. EmperorQ-0), referred to.

A person wlio has not appealed against an order resulting 
in a complaint under section 476, Code of Criminal Procedure,
1898, cannot subsequently question tlie legality of the 
compJaint after his conviction by the trial court and its 
confirmation by the appellate court.

Jahhar Ali v. EmperorQ-i) and Jugeshwar Singh v.
E m p e r o r followed.

Ali Ahmud v. Emperor(P), referred to.

Application in revision by the accused.
The facts of the case material to this report are 

set out in the judgment of Varma, J.
Baldem Sahay and Harinandan Singh, for the 

petitioner.

The Advocate-General, for the Crown.

Varma, J ,— This is an application on behalf of 
one Kunjo Chaudhry who has been convicted under 
sections 467/109 and 471 of the Indian Penal Gode.

(1)(2)
(3)
(4V
(5)
(6) 
(7)

(10)
(11),
(12)
(IS)

(1926) I. L. R. 53 Gal. 827.
(1931) I. L. R. 59 Cal. 68.
(1980) 12 Pat. L. T. 336.
(1933) A. I. R. (Mad.) 767.
(1934) A. I. R. (Mad.) 52.
(1931) I. L. R. 13 Lah. 342, F. B.
(1934) I. L. R. 10 Luck 335.
(1927) I. L. R. 51 Mad. 603.
(1928) I. L. B. 55 Cal. 1277. 
(1930) I. L. R. 58 Cal. 402.
(1929) A. I. R. (Cal.) 203.
(1936) A. I. R. (Pat.) 346.
(1982) A. I. E. (Cal.) 545.



1937. He was sentenced to three years’ rigorous imprison- 
 ̂Kumo ment iinder eacli of the sections, the sentences to run

Guatoeaex concnrrenth', but on appeal it has been reduced to
JiiNG- eighteen months under eaeh count, and the sentences 

emi-ehob. to run concurrently.
VABiiA, j. ^̂ ppQ3 ĵ.g Qjj fjjQ of Baisakh one I^athu

Mandal executed a handnote in favour of the
petitioner for Rs. 65-7-0. The case for the prosecu
tion was that in Chait, IBS'/, Nathu Mandai paid 
Es. 77-8-0 to the petitioner in full satisfaction of the 
debt but the petitioner refused to return the handnote 
because Nathu Mandai refused to pay an additional 
sum of E,s. 5. On the 27th of March, 1935, the 
petitioner instituted a. suit (no. 208) in the Court of 
Small Causes at Bhagalpur, on the basis of the 
handnote in question, and he is alleged to have altered 
the date of the handnote from 10th of Baisaldi 1337 
to 10th of Baisakh 1339 so as to avoid the bar of 
limitation. The suit was later on dismissed for 
default and the petitioner took no steps for restora
tion of the case. On the 4th of October, 1935, Nathu 
Mandai filed an aDplication before the Small Cause 
Court Judge, under section 476 of the Code of 
Criminal Procedure asking the Judge to file a com
plaint against the petitioner for having abetted 
commission of forgery with respect to the handnote 
in question and for dishonestly using the handnote 
as genuine knowing or having reason to believe it to 
be a forgery. That petition, it now appears, was 
rejected by the first court on the ground that the suit 
in question had been dismissed before the petition 
was filed. Then there was an appeal to the Bistrict 
Judge, who set aside the order of the Small Cause 
Court Judge, holdin.s: that he had erroneously refused 
to exercise the jurisdiction vested in him bylaw, and 
directed the Small Cause Court Judge to hold a 
preliminary inquiry to find out if there were 
sufficient materials to file a complaint against the 
■petitioner. This order was passed on the 20th o f  
March, 1936. The Small Cause Court Judge held
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.1937.an inquiry and filed the complaint on tlie 1 1 th  of 
May, 1936. In due course the petitioner was k>jnjo 
committed to the Court of Session for trial and Ohatoharv 
convicted and sentenced as alread^r stated. T h e  kikg- 
present application is directed against the conviction Ê''i>EROE. 
of the petitioner as the result of the trial. Vabma, j .

The rule issued by this Court 'was of a limited 
character in the following terms :

“  Let a rule be issued ob the District Magistrate of ]3hagalpur to 
sliow cauBB why the conviction of the petitioner B hould not be set aside 
on the ground that there was no proper sanction for his proseoution 
iuasnnicli as the complaint filed by the learned Munsif (Small Cause 
Cova-t Judge) was after remand by the District Judge who had no 
power to order such a remand.”

Mr. Baldeo Sahay, appearing on behalf of the 
petitioner, urges that section 47te of the Code of 
Criminal Procedure empowers the appellate court 
either to direct the withdrawal of the complaint or, 
as the case may be, itself make the complaint which 
the Subordinate Court might have made under 
section 476, and if  it makes such complaint the provi
sions of that section shall apply accordingly He 
argues that the complaint made by the Small Cause 
Court Judge was illegal inasmuch as there is no power 
given to the appellate court to make an order of 
remand in a case under section 476.

In support of his contention Mr. Baldeo Sahay 
has cited various decisions. He refers to the Full 
Bench decision of the Lahore High Court in Dhmpat 
Raiy. Balak Ram{ )̂, where in answer to the question 

C^ii the Appellate Court order a remand â nd direct 
the trial Court to make a preliminary enquiry and 
come to a fresh decision on the question o f  making or 
not making a complaintV’ , it was held that the 
procedure on appeal under section 476B o f the 
Criminal Procedure Code is procedure on an appeal 
under that Code, and as that Code provides for no 
remand the Appellate Court cannot make a remand
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to tlie trial Court, but the Appellate Court may itself 
Kunjo make an enquiry in a case where it comes to the

Chaudhauy conclusion either that the trial Court has made no
itiNG- preliminary enquiry at all or has made a defective 

empjsboe. enquiry. That was a case in which the defendant in 
vamia, j . a suit filed a petition for prosecution of the plaintiff 

on the ground that a false affidavit had been sworn by 
the latter. The petition was rejected, and the 
defendant appealed to the Senior Subordinate Judge 
who held that the trial Court had given no notice to 
the other side and had given the defendant no oppor
tunity of showing the falsity of the affidavit and had 
summarily dismissed the petition. He held that on 
the facts of the case a preliminary enquiry was neces
sary and the want of such enquiry was a material 
irregularity. He, therefore, set aside the order of 
the Court dismissing the petition and remanded the 
case for passing a proper order after giving the 
petitioner an opportunity of establishing the 
allegations.

The next case referred to by Mr. Baldeo Sahay 
is the decision in M e n d i  L a i  v. R a m  A  dM 7i{^) in which 
the decision in D h a n p a t  R a i  v, Balak R a m (^ )  has 
been relied upon, and it was Held that the order of 
an appellate Court remanding the case and directing 
further enquiry into the alleged commission of the 
offence under section 193, Indian Penal Code, was 
ultra vires and absolutely void. That was also a case 
in which an application for revision was filed against 
an order of the Sessions Judge who reversed the order 
of the Special Magistrate and remanded the case to 
the Special Magistrate with a direction to make 
further enquiiy under section 476 of the Code of 
Criminal Procedure.

The next case referred to by the learned Advocate 
is a single Judge decision of the Madras High Courfe

(1) (1934) I. L. R. 10 Luck. 835.
(2) (1931) I, L. R,. 13 Lah. 342, F. B.
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iiL Sami Vannia Nainar y. Penasami Naidii{^) wheie 
it was held that in an appeal under section 476B of jcunjo 
the Code of Criminal Procedure, the appellate Court CHAtjDHABjr 
has no jurisdiction to take additional evidence for the 
disposal of the matter coming up before it under the EMPEaoR. 
section, whether or not there was any objection to the 
reception of that evidence, and that section 428 of 
the Code, which empowers the appellate Court to take 
evidence, has no application to proceedings under 
section 476B. There a petition was filed by the 
defendant against the plaintiff under section 476.
The Court refused to file a complaint and the 
defendant then appealed to the District Court under 
section 476B of the Code. The appellate Court 
admitted an affidavit for the disposal of the matter, 
and relying on the affidavit finally dismissed the 
application. Against this order a petition was 
moved before the High Court which after expressing 
the views above stated, remanded the case to the 
District Judge for disposal in accordance with law.

The next case relied upon is that of Manir Aimed 
Chowdhury v. Jogesh Chandra Roy{^) Vv̂ here it was 
held that in an appeal under section 4?6B, Criminal 
Procedure Code, the Appellate Court has no jurisdic
tion to remand the case directing the Court of first 
instance to file a complaint, but must do so itself.
In this case also the petitioner approached the High 
Court after the order of remand was made by the 
appellate Court under section 476B.

The next case referred to is, Muhammad BayefuUa 
V. Empefor{^) where it was held that appeals under 
section 4;76B of the Code of Criminal Procedure axe 
subject to all the provisions applicable to Criminal 
appeals as laid down in section 419 and the following 
sections, and it was therefore open to an appellate 
Court to dismiss the appeal summarily under

(1) ( 1 9 2 ^ r i j7  E.
(2) (1928) I. L. B. 55 OaL m ? . :
(3) (1930) I. L. E. 58 Cal. 402.
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1937. section 421. Tlieir Lordships did not interfere in a 
rusjcT ” case in which the appellate Court summarily dismissed 

CHAUDaAEi an appeal against an order by a lower Court to tile a
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V.
King- complaint.

ji;kperoe. learned Advocate-General ■ has drawn my
Yabma, j. attention to various cases in which it has been held that 

the powers of the appellate Court mentioned in sec
tion 476B, Criminal Procedure Code, are not exhaus
tive. He has referred to the decision in Nasaruddin 
K h a n  v. E m 'p e r o r i } ) . The point raised in that case was 
that the District Judge had no jurisdiction whatever 
to dismiss the appeal of the petitioner without looking 
into the record and considering the same, it  appears 
that when an application was filed under section 476B 
an Advocate appeared on the first date and he was 
absent on the second date. The District Judge 
thinking that this was an abandonment of the appeal 
he dismissed the application. Their Lordships held 
that that was not a matter in which the High Court 
could interfere under section 115 of the Code of Civil 
Procedure. They held further that the procedure 
governing such cases is to be sought in the four 
corners of the Civil Procedure Code, and having come 
to that conclusion they held that the District Judge 
was fully competent to dismiss the appeal.

In B a i d y a m t h  Giri v. T h e  K in g -E m 'p e r o r (^ )  w e  
have a single Judge decision which says that the 
provision of section 421, Criminal Procedure Code, 
applies to all appeals unless it is speoifi.cally provided 
otherwise. This decision is of importance as indi
cating that section 476B is not exhaustive

The case reported in Surendramth Maiti y. 
SusMlhmar Chakrabarti{^ is another decision of 
the Calcutta High Court which following its previous 
decisions held that the provisions of section 115 of the 
Code of Civil Procedure apply to applications under

(1) (1 9 ^ 1 . L. R. 53 Cal, 827.
(2) (1930) .12 Pat. L. T. 336.
(3) (1931) L L. R. 59 Cal. 68.



1937.section 476A  and 476B originating in civil courts.
Here also the question was whether the lower k-uujo 
appellate Court could order a remand, it  was Ohatohaky 
observed in that case that section 476B is not intended k i n &- 

to be exhaustive. In this case also the petitioner 
moved against the order of the appellate Court send- Varka, j. 
ing back the case on remand for further inquiry.

In KrishiimnacJiafi v. Emperori^) it was held 
that as section 476B is not exhaustive as to the powers 
of the appellate Court in the case of a complaint 
under section 476, it has power of remand and also of 
summary dismissal in such cases. But in this case 
the ground'that was taken at the time of admission 
that the powers of an appellate court under sec
tion 476B were exhaustive was not pressed at the time 
of hearing. This application also was made against 
an order pf the Sessions Judge refusing to direct the 
withdrawal of a complaint preferred by a Magistrate.

In Janardana Rao v. Pratti'pati Laksmi Nara- 
samma( )̂ it was held that the provisions of chapter 31 
can be applied to the hearing of an appeal under 
section 476B The calling for further evidence is 
not permissible under section 428, but a remand for 
proper disposal is competent under clauses (c) and {d), 
section 423, and that in an appeal under section 470Ji 
in a civil proceeding the appellate Court has power 
to remand the matter back to the lower court for 
disposal. In the course of the judgment it is said 
that as section 476B does not provide for dismissal 
of appeals and as that power is inherent in all appel
late courts it must be held that powers under 
section 476B are not exhaustive.
_ From review of these cases it is clear that opinion 
is divided as to whether an appellate court under 
section 476B has; or has not the power to xemMd a 
case to the lower court for purposes of enquiry. The 
Lahore and iucknow High Courts the later

(1) : (1933) A.: ™ ~
(2) (1934) A. I. R. (Mad.) 52.
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decisions hold that the powers under section 476B are 
Krajo exhaustive, whereas most of the recent decisions of 

CmxsnmuY Madras High Court are to the effect that the
k S g- powers are Dot exhaustive. I would prefer to adopt 

EMjifiiioR. Madras High Court view and hold that the
Yaema, j . appellate court can exercise all the powers contem

plated by the Criminal Procedure Code, except those 
which are expressly excluded.

But the matter does not end here. These are 
cases in which the petitioner went to the High C'ourt 
in revision immediately after the order was passed. 
But in this case the Munsif filed a complaint on the 
11th May, 1936: it is on that complaint and not on 
the District Judge’s order, that the present prosecu
tion started. Assuming the District Judge’s order 
to be a nullity, was there any want of power in the 
Munsif to file the complaint I It is said he could not 
do so because he had previously declined to do so. 
No doubt it is a fundamental principle that a person 
once acquitted of an offence cannot again be tried for 
that offence (section 403, Criminal Procedure Code). 
But this is no such case. Dismissal of a complaint 
or discharge of an accused in a warrant case is no bar 
to his being thereafter tried on the same facts and 
Mr. Baldeo S'ahay has not been able to show us any 
provision of law by which the filing of this complaint 
was barred.

Even if there had been a legal defect, no steps 
were taken against that complaint. No appeal was 
presented to the District Judge under section 476J3. 
In the trial Court, so far as appears, no objection 
was made. There is nothing in the judgment to 
indicate that any special objection was raised against 
the validity of the complaint, nor was that matter 
agitated in the appeal before the Court o f Sessioii. 
The question is whether the validity o f the complaiiit 
can now be questioned by the petitioner after his 
conviction by the trial court and its confirmation by 
the lower appellate court. In JaMar A.U v.
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1937.Emj)eror( )̂ Ranldn, C. J. held that a person who has 
not appealed against an order resulting in a complaint  ̂ktojo 
under section 476, cannot argue before the Magistrate 
whether the complaint is a good complaint or made l̂uNa- 
by a proper officer or so forth. It was argued in tliat 
case that although there was an appeal against every vabma, j. 
order made under section 476, it is open to the 
person complained against not to exercise his right of 
appeal at all and to argue before the Magistrate or the 
Sessions Judge whether the complaint was a good 
complaint or made by a proper officer. His Lordship 
observed as follows : “ In my opinion this contention 
cannot be too formally rejected. What the Criminal 
Procedure Code requires is that certain proceedings 
shall not be instituted unless there is a complaint.
Yvhether there is a complaint or there is no complaint 
in my judgment is a question which can only be 
agitated in the manner provided” . In our own 
High Court it has been held in Jugeshwar Singh v. 
Emfefori^) that an objection to initiation of proceed' 
ings must be taken at an early stage and where the 
case is triable by Sessions, and is initialled on the 
complaint by a Magistrate under section 476, once 
the commitment is made it is too late for the accused 
to take an objection against the initiation of the 
proceedings on the ground of want of jurisdiction in 
theyMagistrate or the person functioning as such, and 
reliance was placed by their Lordships on the decision 
in JahhciT Ali v. and on the decision in
All Ahmad M. Em'perori )̂,

In this view of the matter, this application must 
bev rejected. The petitioner must surrender to his 
bail to serve out the remainder of his sentence.

R ow land, J.— I agree.

s. A. K. Rule discharged.
(1) (1929) A. I. R. (Cal) 203.
(2) (1936) A. I. R. (Pat.) 346,
3̂] (1932) A. I. R. (Cal.) 545.

LL. R.


